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PROCEEDINGS HELD ON 18 OCTOBER 2019  

A D V  T E M B E K A N G C U K A ITO B I :   G o o d  m o rn in g .   W e  a re  c o n t i n u in g  th e  

S e c t i o n  5 9  In v e s t i g a t i o n s .   To d a y  w e  h a v e  tw o  e x p e r t s  t h e  f i r s t  i s  

P ro fe s s o r  M e l i s s a  S te y n  to  g i v e  h e r  e x p e r t  t e s t im o n y.   P ro fe s s o r  S te y n ,  

w e  g e n e ra l l y  d o n ’ t  t a k e  a n  o a th  f r o m  a n  e x p e r t  s o  y o u  a re  f r e e  to  t e l l  

u s  w h a t  y o u  c a m e  h e re  fo r.  

P R O F  M E L IS S A S T E Y N :   I s  t h i s  o n  a n d  i s  i t  r e c o rd in g ,  i t s  f i n e  o k a y.   

S o  C h a i r  t h a n k  y o u  v e ry  m u c h  fo r  t h e  o p p o r tu n i t y  t o  b e  h e re  a n d  to  

p re s e n t  a  p e rs p e c t i v e  t o  y o u .   I  b e l i e v e  th a t  I  s h o u ld  j u s t  i n d i c a te  

s o m e th in g  o f  m y  b a c k g ro u n d  in  t h e  f i e ld .    10 

 W e l l ,  I ’ v e  b e e n  w o rk in g  i n  t h e  a re a s  b ro a d ly  r e la te d  to  

q u e s t i o n s  o f  r a c e  s in c e  th e  l a te  8 0 ’s -  l a te  1 9 8 0 ’s .   I  f i r s t  w o rk e d  i n  t h e  

a re a  o f  I n te r c u l t u ra l  C o m m u n ic a t i o n  a n d  th e n  m o v e d  m y  a t t e n t i o n  m o re  

s p e c i f i c a l l y  i n to  C r i t i c a l  R a c e  T h e o ry  i n  t h e  m id  1 9 9 0 ’s  a n d  i n  p a r t i c u la r  

i n to  C r i t i c a l  w h i te n e s s  S tu d ie s .    

 I  r e a d  th e  f i r s t  b o o k  o n  C r i t i c a l  w h i te n e s s  S tu d ie s  i n  S o u th  

A f r i c a  w h ic h  w a s  p u b l i s h e d  i n  2 0 0 1 .   A n d  I  h a v e  s u b s e q u e n t l y  e x p a n d e d  

m y  fo c u s  s o m e w h a t  i n to  w h a t  I  c a l l  C r i t i c a l  D i v e rs i t y  S tu d ie s .   A n d  I  

e s ta b l i s h e d  th a t  a t  –  f i r s t  a t  U C T in  2 0 0 0  a n d  th e n  b ro u g h t  i t  t o  W IT S  

w h e re  I  e s ta b l i s h e d  th e  W IT S  C e n t re  f o r  D i v e rs i t y  S tu d ie s  i n  2 0 1 4 .    20 

S o  I ’m  th e  F o u n d in g  D i re c to r  o f  t h a t  c e n t re  b u t  I  a m  a l s o  th e  

N a t i o n a l  C h a i r  –  t h e  S o u th  A f r i c a n  N a t io n a l  C h a i r  i n  C r i t i c a l  D i v e rs i t y  

S tu d ie s .   S o  th a t  g i v e s  y o u  s o m e  id e a  o f  m y  b a c k g ro u n d .  

A D V  T E M B E K A N G C U K A ITO B I :   W h a t  i s  a  C r i t i c a l  R a c e  S tu d ie s  o r  

C r i t i c a l  D i v e rs i t y  S tu d ie s ?  
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P R O F  M E L IS S A S T E Y N :   O k a y  I ’m  g o in g  to  s p e a k  a  b i t  m o re  a b o u t  

C r i t i c a l  R a c e  S tu d ie s  b u t  g e n e ra l l y  I  w o u ld  s a y  th a t  C r i t i c a l  D i v e rs i t y  

S tu d ie s  i s  t h e  s tu d y  o f  h o w  d i f f e re n c e  g e ts  p o s i t i o n e d  w i th in  u n e q u a l  

p o w e r  re la t i o n s  a n d  h o w  i t  g e t s  c o n s t ru c te d  w i th in  u n e q u a l  p o w e r  

re la t i o n s  i n  s u c h  a  w a y  th a t  y o u  e n d  u p  h a v in g  d i f f e re n t  o u tc o m e s  fo r  

d i f f e re n t  p e o p le .    

 A n d  s o  th a t  t h e re  i s  a lm o s t  l i k e  a  s y s te m a t i c  u n fa i r n e s s  th a t  

g e ts  b u i l t  i n to  s o c ie t y  t h ro u g h  th e  w a y  i n  w h ic h  d i f f e re n c e  g e ts  t o  b e  

c o n s t ru c te d  a n d  u n d e rs to o d  a n d  w ie ld e d  i n  o u r  s o c ie t y.   S o  w e  t r y  t o  

m a k e  v i s ib le  t h e  k in d s  o f  p o w e r  d y n a m ic s  th a t  n o rm a t i v e  s o c ie t y  w i t h  10 

i t s  i n v e s te d  i n te re s ts  s i t t i n g  to  w a n t  u s  n o t  t o  s e e .   W e  t r y  t o  m a k e  

th o s e  v i s i b le .  

 S o  C h a i r  t h e  i n q u i r y  i s  f r a m e d  in  t e rm s  o f  r a c ia l  p ro f i l i n g .   I  

h a v e  l o o k e d  in to  s o m e  o f  t h e  l i t e ra tu re  o n  th i s  a n d  i t ’s  c le a r  t h a t  m o s t  

o f  t h e  w o rk  t h a t  i s  d o n e  o n  ra c ia l  p ro f i l i n g  o c c u rs  i n  t h e  c o n te x t  o f  

p o l i c i n g  w h ic h  I  t h in k  i s  n o t  i r r e le v a n t  b e c a u s e  th e  F o re n s i c  a s p e c t  o f  

m e d ic a l  a id s  o b v io u s l y  i s  y o u  c o u ld  s a y  i n  a  w a y  th e  P o l i c i n g  

D e p a r tm e n t  o r  D i v i s i o n  o f  t h e  s e c to r.    

 W h a t  I  h a v e  fo u n d  p a r t i c u la r l y  u s e fu l  i s  t h a t  t h e  U n i te d  N a t io n s  

i s s u e d  a  p u b l i c a t i o n  th i s  y e a r,  2 0 1 9 ,  t h a t  s p e a k s  to  ra c ia l  p ro f i l i n g  a n d  20 

p o l i c i n g  a n d  j u s t  g e n e ra l l y  p ro v id e s  u s  w i th  d e f i n i t i o n s  u n d e rs ta n d in g s  

o f  w h a t  i t  i s  a n d  a l s o  w h e re  i s  w h ic h  s u c c e s s fu l  i n te r v e n t i o n s  h a v e  

h a p p e n e d  th a t  c o u ld  h e lp  o n e  to  d e a l  w i t h  i t  a s  a n  i s s u e .  

 A s  th e  d o c u m e n t  d e f i n e s  i t ,  r a c ia l  p ro f i l i n g  g e n e ra l l y  c o n c e rn s  

a  q u i t e  s p e c i f i c  u s e  o f  r a c e  a s  a  s o le  c r i t e r i o n  o r  a  d e fa u l t  c r i t e r i o n  
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w h e n ,  y o u  k n o w  s o r t  o f  i d e n t i f y i n g  p o te n t i a l  c r im in a l s  o r,  y o u  k n o w  e v e n  

i n  w a y s  i n  w h ic h  p e o p le  a re  h a n d le d  i n  p o l i c i n g .   

A D V  K E R RY W IL L IA M S :   P ro fe s s o r  S te y n ,  s o r r y  t o  i n te r ru p t .   C a n  y o u  

j u s t  g i v e  u s  th e  t i t l e  o f  t h a t  U N  d o c u m e n t  o r  t h e  re fe re n c e ?  

P R O F  M E L IS S A S T E Y N :   I  d o  a c tu a l l y  h a v e  i t  b u t  c o u ld  I  p ro v id e  i t  t o  

y o u  a f te rw a rd s ?   I t  i s  R a c ia l  P ro f i l i n g  o f  P e o p le  o f  A f r i c a n  d e s c e n t  

i n te rn a t i o n a l l y.  

A D V  K E R RY W IL L IA M S :   T h a t ’s  f i n e ,  a f t e rw a rd s  i s  f i n e .  

P R O F  M E L IS S A S T E Y N :   J a .  

A D V  K E R RY W IL L IA M S :   S u re .  10 

P R O F  M E L IS S A S T E Y N :   B u t  c e r ta in l y  I  w i l l  g i v e  i t  t o  y o u .   A n d  

a d v o c a te  W i l l i a m s  i f  I  c o u ld  s a y  th a t  a p p l i e s  f o r  a n y th in g  e l s e  th a t  I  

r e fe r  t o  I  h a v e  g o t  o b v io u s l y  a l l  t h e  d o c u m e n ts  I  c a n  m a k e  a v a i l a b le  t o  

y o u  a n d  I  c o u ld  a l s o  m a k e  a v a i l a b le  t o  y o u  a  w r i t t e n  c o p y  o f  w h a t  I ’m  

d e a l i n g  w i th  t o d a y.  

A D V  K E R RY W IL L IA M S :   T h a n k  y o u  o k a y.  

P R O F  M E L IS S A S T E Y N :   O k a y.   S o  th a t  w o u ld  b e  th e  w a y  i n  w h ic h  th e  

U n i te d  N a t i o n s  h e lp s  u s  to  u n d e rs ta n d  a n d  th e y  re fe r  t o  t h e  v a r i o u s  

i n s t ru m e n ts  a n d  l i k e  th e  D u rb a n  C o n fe re n c e  o n  ra c e  a n d  x e n o p h o b ia  

re la te d  d i s c r im in a t i o n s .    20 

S o  th e y ’ re  d ra w in g  o n  th a t  s o r t  o f  i n te rn a t i o n a l  l i t e ra tu re  o n  

ra c ia l  p ro f i l e ,  b u t  im p o r ta n t l y  t h e  re p o r t  a l s o  m e n t io n s  th e  q u e s t i o n  o f  

im p l i c i t  b ia s  a n d  o f  o f f i c e s  n o t  r e a l l y  b e in g  a w a re  a n d  fa l l i n g  b a c k  o n  

u n c o n s c io u s  a s s u m p t io n s  a n d  th e  k in d s  o f  t h in g s  th e y  ta l k  a b o u t  i s  t h a t  

a  w e l l  m e a n in g  p e rs o n  w h o  m ig h t  t h in k  t h a t  t h e i r  b ia s e s  a re  g o n e  h a v e  
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b e e n  s o c ia l i s e d  to  i g n o re  ra c e  a n d  th a t  c a n  th a t  t h e s e  e f f e c t s  o f  b ia s  

a c tu a l l y  –  w e l l  t h i s  i s  t h e n  th e  w o rk  o n  im p l i c i t  b ia s  s p e c i f i c a l l y  

i n d i c a te s  h o w  b ia s  i s  a c tu a l l y  p re s e n t  i n  e v e ry th in g  t h a t  w e  d o .   S o  i t ’s  

n o t  s o m e th in g  th a t  w e  c a n  a s s u m e  th a t  w e  h a v e  w r i t t e n  o u t  i n  a  p o l i c y  

b e c a u s e  w e  fo rm e r l y  a c h ie v e d  s o m e  s o r t  o f  a b s e n c e  o f  r a c e  i n  t h e  

p o l i c y.  

 B u t  t h e y  m a k e  c e r ta in  s u g g e s t i o n s  l i k e  i n v o l v in g  c o m m u n i t i e s ,  

d i v e rs i f y i n g  th e  p o l i c e  fo r c e s ,  m o re  t r a in in g  a n d  v e ry  p a r t i c u la r l y  

c h e c k in g  i f  t h e re  a re  a n y  p a t te rn s  i n  t h e  d a ta  th a t  e m e rg e .   S o  I  r e a d  

th e  d o c u m e n ts  t h a t  w e re  fo rw a rd e d  to  m e  a n d  w h a t  s t r u c k  m e  i s  t h a t  10 

t h e  m e d ic a l  a id s  w h o s e  p ro c e s s e s  I  w a s  a b le  t o  l o o k  a t  a re  a t  p a in s  t o  

a v o id  a n y  o b v io u s  ra c ia l  p ro f i l i n g .    

A n d  I  t h in k  th a t  t h a t  i s  y o u  k n o w  c le a r l y  s o m e th in g  to  t h e i r  

c re d i t  a n d  i n  s o m e  w a y s  i f  y o u  l o o k  a t  t h i s  U N  re p o r t ,  t h e y  re c o m m e n d  

fo r  e x a m p le  a n o n y m is in g  i n  d a ta  b a s i s ,  a n o n y m is in g  i d e n t i t i e s  o f  

p e o p le  i n v o l v e d  a s  a  w a y  o f  e n s u r in g  g o o d  p ra c t i c e .  

 A n d  s o  y o u  c a n  s e e  th a t  t h o s e  k in d s  o f  t h in g s  h a v e  b e e n  

in t ro d u c e d  a n d  a l s o  y o u  k n o w  s o r t  o f  q u i t e  a  l o t  o f  p ro c e d u ra l  c h e c k s  

a n d  b a la n c e s  th a t  a re  t h e re  a n d  s o .   To  m e  a t  t h e  l e v e l  o f  f o rm  i t  i s  

q u i t e  c le a r  t h a t  t h e  c o m p a n ie s  a re  a t  p a in s  f r o m  fa l l i n g  i n to  a n y  k in d s  20 

o f  n a i v e  t r a p s  a ro u n d  ra c ia l  p ro f i l i n g .   A n d  I  t h in k  t h a t  o n e  w o u ld  s a y  

th a t  o n e  s h o u ld  a s s u m e  th a t  t h i s  i s  d o n e  s in c e re l y  w i th  t h e  i n te n t i o n  o f  

d o in g  th in g s  c o r re c t l y.   

 T h i s  c o u ld  b e  s e e n  to  b e  a n  a t t e m p t  t o  b e  r i g o ro u s l y  c o lo u r  

b l i n d  a n d  fo r  m e  w i th  m y  b a c k g ro u n d  i n  c r i t i c a l  r a c e  th e o ry  w h ic h  I ’m  



CMS SECTION 59 INVESTIGATION 18 OCTOBER 2019 – DAY 13 

Page 6 of 91 
  

g o in g  to  c o m e  b a c k  to .   I t  s e e m s  to  m e  th a t  t h e  p ro b le m  l i e s  m o re  i n  

w h a t ’s  n o t  t h e re  th a n  i n  w h a t  i s  t h e re .   B e c a u s e  I  d o n ’ t  s e e  a n y th in g  i n  

t h e s e  p ro c e d u re s  th a t  w o u ld  i n d i c a te  a n y  d e l i b e ra te  o r  t h o u g h t fu l  

e n g a g e m e n t  w i t h  h o w  to  a d d re s s  –  i d e n t i f y  a d d re s s  o r  e l im in a te  a n y  

fo rm  o f  b ia s  t h a t  m a y  b e  im p l i c i t  w i t h in  t h e i r  s y s te m s .  

 S o  c r i t i c a l  r a c e  th e o ry  w o u ld  s ta r t  w i t h  t h e  a s s u m p t io n  th a t  

r a c e  i s  a  s o c ia l  f a c t .   S o  w e  n o t  g o in g  to  g o  i n to  a l l  t h o s e  o b v io u s  

d e b a te s  a ro u n d  b io lo g y  a n d  s tu f f  b u t  i t ’ s  a  s o c ia l  f a c t .   T h a t  i n  t e rm s  o f  

o u r  h i s to r y  i t ’ s  a n d  e c o n o m ic ,  i t ’ s  i l l e g a l ,  i t ’ s  a  s o c io  h i s to r i c a l  r e a l i t y  

t h a t  i s  i n  o u r  s o c ie t i e s  a n d  i s  i n fo rm s  e v e ry  a s p e c t  o f  o u r  s o c ie t i e s  t h a t  10 

r a c e  i s  i n  f a c t  c o n s t i t u t i v e  i n  s h a p in g  o u r  s o c ie t i e s  t h ro u g h  th e  p e r io d  

o f  m o d e rn i t y.   A n d  th a t  t h i s  m e a n s  p e o p le  h a v e  b e e n  p o s i t i o n e d  v e ry  

d i f f e re n t l y  i n  r e la t i o n  to  e a c h  o th e r.  

 T h i s  w o u ld  a p p ly  o b v io u s l y  i n  r e la t i o n  to  t h ing s  l i k e  re s o u rc e s  

l i k e  a c c e s s  b u t  a l s o  i n  t e rm s  o f  h o w  d i f f e re n t  p ro c e s s e s  w o u ld  im p a c t  

t h e m  b e c a u s e  th e y  a re  d i f f e re n t l y  p o s i t i o n e d .   S o  c r i t i c a l  r a c e  th e o ry  a s  

I  s a id  t h e  m o s t  im p o r ta n t  t h in g  i s  t h a t  i t  w o u ld  a s s u m e  th a t  r a c e  i s  

a lw a y s  a l r e a d y  th e re  i n  w h a te v e r  i s s u e s  w e ’ re  d e a l i n g  w i th  i n  o u r  

s o c ie t y  a n d  i n  S o u th  A f r i c a  I  t h in k  t h i s  b e c o m e s  p a r t i c u la r l y  s a l i e n t .  

 A n d  s o  to  i g n o re  i t  i n  o u r  t h in k in g ,  i n  o u r  p la n n in g ,  i n  o u r  20 

im p le m e n ta t i o n  i s  t o  b e  a t  b e s t  n a i v e  b u t  p ro b a b ly  i n d i f f e re n t  o r  e v e n  

d e l i b e ra te l y  b l i n d  to  h a v e  d i f f e re n t  p e o p le  o r  e f f e c te d  d i f f e re n t l y  a b o u t  

t h e  s a m e  p ro c e s s .   A n d  c r i t i c a l  r a c e  th e o r i s t  w o u ld  a s k  w h o  o w n s  y o u r  

e x p e r ie n c e ?   G iv e n  th e  k in d s  o f  p o w e r  b a s i s  f r o m  w h ic h  p o l i c i e s  a re  

f o rm u la te d  i t  w i l l  b e  a  q u e s t i o n  o f  d e f i n i t i o n s  c o m in g  f r o m  o u ts id e  th a t  



CMS SECTION 59 INVESTIGATION 18 OCTOBER 2019 – DAY 13 

Page 7 of 91 
  

i n te rp re t  y o u r  e x p e r ie n c e  a n d  a c t  o n  y o u r  e x p e r ie n c e  f r o m  a  d o m in a n t  

f r a m e  th a t  m a y  n o t  i n c lu d e  o r  b e  c o g n is a n t  o f  t h e  w a y  i n  w h ic h  y o u  a re  

b e in g  im p a c te d  o r  t h e  re a l i t i e s  f r o m  w h ic h  y o u r  o w n  l i f e  i s  l i v e d .  

A D V  T E M B E K A N G C U K A ITO B I :   S o r r y,  c a n  I  j u s t  a s k  a ro u n d  th a t  i s s u e  

b e c a u s e  y o u  s e e  e a r l i e r  y o u  s a id  t h a t  y o u ’v e  i n te r ro g a te d  th e  p o l i c i e s  

o f  t h e  s c h e m e s  th a t  h a v e  b e e n  g i v e n  to  d o .   W h a t  y o u  h a v e  e s ta b l i s h e d  

i s  a  p ro b le m  i s  w h a t  i s  n o t  t h e re .  

P R O F  M E L IS S A S T E Y N :   H ’m m .  

A D V  T E M B E K A N G C U K A ITO B I :   A n d  w h a t  y o u  s a y  i s  n o t  t h e re  i s  t h e  

a b s e n c e  o f  a  s y s te m  th a t  i d e n t i f i e s  a n d  a d d re s s e s  fo rm s  o f  b ia s  w h ic h  10 

m a y  b e  im p l i c i t  i n  t h e  s y s te m s .  

P R O F  M E L IS S A S T E Y N :   H ’m m .  

A D V  T E M B E K A N G C U K A ITO B I :   A n d  y o u ’ re  s a y in g  th a t  t h e  

c o n s e q u e n c e  o f  t h a t  i s  n a i v e te ,  i n d i f f e re n c e  a n d  d e l i b e ra te  b l i n d n e s s .  

P R O F  M E L IS S A S T E Y N :   I t  c o u ld  b e .  

A D V  T E M B E K A N G C U K A ITO B I :   J a .  

P R O F  M E L IS S A S T E Y N :   I ’m  n o t  im p u t i n g  th o s e  th in g s  I ’m  j u s t  

s p e a k in g  i n  g e n e ra l  t e rm s .  

A D V  T E M B E K A N G C U K A ITO B I :   Ye s .  

P R O F  M E L IS S A S T E Y N :   A n d  i t ’ s  n o t  s o  m u c h  th e  c o n s e q u e n c e ,  i t ’ s  20 

m o re  a n  i n fo rm in g  e th o s  th a t  c a n  l e a d  to  u n e q u a l  o u tc o m e s .    

A D V  T E M B E K A N G C U K A ITO B I :   S o  y o u  w o u ld  s a y  th a t  a s  –  I  m e a n  o f  

c o u rs e  y o u  a re  n o t  h e re  to  i n te r ro g a te  th e  p o l i c i e s  o f  t h e  s c h e m e .  

P R O F  M E L IS S A S T E Y N :   N o .  

A D V  T E M B E K A N G C U K A ITO B I :   Yo u  a re  h e re  t o  g i v e  u s  e x p e r t  
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t e s t im o n y.   B u t  y o u  w o u ld  s a y  th a t  i f  t h e re  i s  a  s y s te m  th a t  i s  –  t h a t  

d o e s  n o t  t h o u g h t fu l l y  e n g a g e  a n d  id e n t i f i e s  a n d  a d d re s s e s  th e  im p l i c i t  

b ia s e s  i n  t h e  m o d a l i t i e s .   O n e  o f  t h e  c o n s e q u e n c e s  i s  w h a t  w e  d e sc r ib e  

a s  n a i v e te  i n d i f f e re n c e  a n d  d e l i b e ra te  b l i n d n e s s .  

P R O F  M E L IS S A S T E Y N :   I ’m  s a y in g  w e l l ,  i t  i s  a  c o n s e q u e n c e  b u t  i t ’ s  

a l s o  –  I  d o n ’ t  l i k e  t o  u s e  c a u s e  a n d  e f f e c t  b u t  I  m e a n  y o u  c o u ld  s a y  th a t  

a s  I  s a id  i t ’ s  l i k e  t h e  i n fo rm in g  e th o s  . . . ( i n te r v e n e s ) . .  

A D V  T E M B E K A N G C U K A ITO B I :   J a .  

P R O F  M E L IS S A S T E Y N :   T h a t  b r i n g s  a b o u t  t h e  fa c t  t h a t  t h e re  i s n ’ t  a n y  

c o n s id e ra t i o n  o f  o th e r  p o s i t i o n a l i t i e s  t h a t  i t ’ s  j u s t  w r i t t e n  f r o m  a  10 

p a r t i c u la r  d o m in a n t  p o in t  o f  v ie w.  

A D V  T E M B E K A N G C U K A ITO B I :   J a ,  j a ,  j a .   S o  y o u  s a y in g  th a t  p a r t  o f  

t h e  e x p la n a t i o n  a s  o p p o s e  to  c o n s e q u e n c e  . . . ( i n te r v e n e s ) . .  

P R O F  M E L IS S A S T E Y N :   Ye s .  

A D V  T E M B E K A N G C U K A ITO B I :   P a r t  o f  t h e  e x p la n a t i o n  fo r  t h e  

a b s e n c e  . . . ( i n te r v e n e s ) . .  

P R O F  M E L IS S A S T E Y N :   Ye s .  

A D V  T E M B E K A N G C U K A ITO B I :   I s  p re c i s e l y  t h i s  i n d i f f e re n c e  a n d  

d e l i b e ra te  b l i n d n e s s .  

P R O F  M E L IS S A S T E Y N :   Ye s .  20 

A D V  T E M B E K A N G C U K A ITO B I :   O k a y.  

P R O F  M E L IS S A S T E Y N :   Ye s .   A n d  I  t h in k  I ’m  g o in g  to  s a y  a  b i t  m o re  

a b o u t  i t  l a te r  b u t  I  t h in k  t h a t  i t  i s  im p o r ta n t  t o  r e c o g n is e  th a t  t h i s  i s  n o t  

n e c e s s a r i l y  c o n s c io u s  a l t h o u g h  i t ’s  v e ry  d i f f i c u l t  t o  k n o w  w h a t  t h e  e x a c t  

m ix  o f  i n te n t i o n  a n d  a w a re n e s s  a n d  u n a w a re n e s s  i s  i n  a n y  p e rs o n ’s  
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a c t i o n s .  

A D V  T E M B E K A N G C U K A ITO B I :   J a  a n d  th e n  I  t h in k  t h a t  i s  f i n e  

b e c a u s e  y o u  a re  i n t r o d u c in g  a n o th e r  e le m e n t  w h ic h  i s  t h i s  i t s e l f  c a n  b e  

e x p la in e d  fu r th e r  b y  t h e  d o m in a n t  f r a m e  . . . ( i n te r v e n e s ) . .  

P R O F  M E L IS S A S T E Y N :   Ye s .  

A D V  T E M B E K A N G C U K A ITO B I :   T h a t  im p o s e s  a n  e th o s  d e p e n d in g  o n  

th e  p o w e r  re la t i o n s .  

P R O F  M E L IS S A S T E Y N :   Ye s  a n d  th a t ’s  e x a c t l y  –  t h e  re s t  o f  m y  

p re s e n ta t i o n  i s  a l s o  e x a c t l y  o f  t h i s  p o in t  C h a i r.  

A D V  T E M B E K A N G C U K A ITO B I :   A l r i g h t ,  t h a n k  y o u .  10 

P R O F  M E L IS S A S T E Y N :   S o  th e  im p o r ta n t  q u e s t i o n  th e n  b e c o m e s  h o w  

d o  p o l i c i e s  l i k e  t h e s e ,  l a n d s  d i f f e re n t l y  o n  p e o p le  w h o  a re  d i f f e re n t l y  

p o s i t i o n e d .   A n d  y o u  k n o w  th e  k in d  o f  e x a m p le  th a t  i s  o f t e n  g i v e n  a n d  

C h a i r  y o u ’ v e  p ro b a b ly  h e a rd  i t ,  i t  w i l l  g i v e  i t  i n  o th e r  c o n te x t  b u t  y o u  

w i l l  b e  l i k e  s a y in g  th e  M a y o r  o f  t h i s  t o w n  d o e s n ’ t  a l l o w  a n y b o d y  to  

s le e p  u n d e r  b r i d g e s  w h e th e r  y o u ’ re  r i c h  o r  p o o r.    

 F o rm e r l y  t h a t  i s  c o m p le te l y  f a i r  b u t  i t  d o e s n ’ t  t a k e  i n to  a c c o u n t  

t h e  l i v e d  e x p e r ie n c e s  w h o  a re  h o m e le s s  a s  to  o p p o s e  to  t h o s e  w h o  

h a v e  a  h o m e .   S o  i t ’s  t h a t  k in d  o f  p o in t  t h a t  I ’m  m a k in g .   S o  n o t  b e  

c o n s c io u s  o f  t h e  w a y s  i n  w h ic h  w e  a re  p o s i t i o n e d  d i f f e re n t l y  w i th in  20 

s o c ie t y  g i v e n  o u r  h i s to r y  i s  t o  t r i v i a l i s e  a n d  to  d e le g i t im iz e  th e  p l i g h t  o f  

t h o s e  w h o  a re  e i t h e r  i n  t h e  s y s te m .  

 S o  I  w a n t  t o  s a y  a  l i t t l e  b i t  m o re  a b o u t  c o lo u r  b l i n d n e s s  

b e c a u s e  a s  I  s a id  I  m e a n  i t ’s  t o  m e  i t ’s  v e ry  c le a r  t h a t  w i t h  a n d  

p ro b a b ly  w i t h  t h e  v e ry  b e s t  i n te n t i o n s  th e s e  p o l i c i e s  t h a t  y o u  k n o w  w o rk  
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o n  th e  a s s u m p t io n  th a t  i f  y o u ’ re  c o lo u r  b l i n d  t h e n  y o u ’ re  a b o v e  a n y  k in d  

o f  c u lp a b i l i t y  o r  im p l i c a t i o n  i n  s o m e th in g  th a t  c o u ld  b e  u n fa i r.    

 T h e  q u e s t i o n  a b o u t  c o lo u r  b l i n d n e s s  i s  t h a t  i t  r e p re s s e s  th e  

k in d s  o f  d i s c u s s io n s  e x a c t l y  a ro u n d  w h a t  w e  ta l k in g  a b o u t .   W i th  c o lo u r  

b l i n d n e s s  u s u a l l y  t h e  p e rs o n  w h o  n a m e s  ra c i s t  s e e m  to  b e  th e  ra c i s t  i n  

c o lo u r  b l i n d .   S o  y o u  k e e p  ra c e  r i g h t  o u t  o f f  e v e ry th in g  th a t  y o u  –  

h o w e v e r  y o u  fo rm u la t i n g  y o u r  p ro c e s s e s .    

 S o  i t  a c tu a l l y  r e p re s s e s  th e  k in d s  o f  d i s c u s s io n s  th a t  t h e  

c o m p la in a n ts  I  t h in k  a re  b r i n g in g  to  t h e  p a n e l ,  i t  r e p re s s e s  e x a c t l y  

t h o s e  k in d s  o f  c o n v e rs a t i o n s  a n d  i r o n i c a l l y  i t  a l l o w s  fo r  p ro c e s s e s  o f  10 

im p l i c i t  b ia s  to  o p e ra te  w i th o u t  b e in g  a b le  t o  n a m e  o r  e x a m in e  o r  w o rk  

t o  c h a n g e  h o w  d i f f e re n t  r a c ia l  g ro u p s  a re  b e in g  im p a c te d .  

 S o  w o rk in g  h e re  w i th  t h e  w o rk  o f  P ro fe s s o r  R e d d in g  i t  m a k e s  i t  

v e ry  h a rd  fo r  a n y  d i s c u s s io n  to  h a p p e n  th a t  w i l l  a c tu a l l y  m a k e  th e s e  

k in d s  o f  r a c ia l  –  t h e s e  im p l i c i t  r a c ia l  f a c to r s  v i s ib le .   P ro fe s s o r  Ta s t i t  

h a s  ta l k e d  a b o u t  w h a t  h e  c a l l s  r a c ia l  b l i n d s id e  a n d  h e  i d e n t i f i e s  t h e  

c o lo u r  b l i n d n e s s  o p e ra t i n g  to  c re a te  b l i n d n e s s  i n  t e rm s  o f  h in d s ig h t  

t h a t  i s  i n  t e rm s  o f  t h e  h i s to r y  t h a t  b r i n g s  o n e  to  a  p a r t i c u la r  p o s i t i o n  

a n d  h o w  th a t  i s  c re a t i n g  d i f f e re n t  r e a l i t i e s  f o r  p e o p le  a l r i g h t .    

 H e  ta l k s  a b o u t  b l i n d n e s s  i n  f o re s ig h t  . . . ( i n te r v e n e s ) . .  20 

A D V  T E M B E K A N G C U K A ITO B I :   S o r r y,  t h e re  i s  s o m e o n e  w h o  h a s  

e i t h e r  a  c e l l  p h o n e  o r  s o m e th in g  e l s e  th a t ’s  p la y in g  i n  t h e  b a c k .   I t ’ s  a  

re c o rd e d  th a t ’s  j u s t  r e p la y in g .   N e v e r th e le s s ,  I  t h in k  l e t ’s  c a r r y  o n .  

P R O F  M E L IS S A S T E Y N :   A l r i g h t .   H e  ta l k s  a b o u t  b l i n d n e s s  i n  f o re s ig h t  

b e c a u s e  i f  w e  c a n ’ t  a c tu a l l y  g ra p p le  w i th  t h e s e  th in g s  d i r e c t l y  w e  c a n ’ t  
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a n t i c ip a te  t h e  w a y s  i n  w h ic h  p o l i c i e s  f o r  e x a m p le  m a y  a f f e c t  p e o p le  

d i f f e re n t l y.   H e  ta l k s  a b o u t  b l i n d n e s s  i n  n o w -s ig h t  w h ic h  i s  h o w  i t  i s  

a c tu a l l y  im p a c t i n g  p e o p le  r i g h t  n o w  b u t  t h e n  h e  a l s o  ta l k s  a b o u t  w h a t  

h e  c a l l s  f o - s ig h t  w h ic h  a b o u t  p e rh a p s  a  m o re  d e l i b e ra te  n o t  w a n t in g  to  

k n o w  a n d  th a t  p a n e l  a g a in ,  t h a t ’s  p u b l i s h e d  i n  t h e  h ig h e r  s ta te  j o u rn a l  

o f  c r im in a l  l a w  a n d  I  c a n  m a k e  th a t  a v a i l a b le  t o  y o u .  

 B u t  t h e  p o in t  t h a t  c o m e s  o u t  o f  w h a t  I ’m  s a y in g  i s  t h a t  w h a t  i s  

c o n s id e re d  n e u t ra l  c o m e s  f r o m  s o m e w h e re  a n d  i t  h a s  a  h i s to r y  a n d  i t  

a r i s e s  o u t  o f  p o w e r  re la t i o n s  th a t  h a v e  b e e n  s e t t l e d  p re v io u s l y  i n  a  

p a r t i c u la r  k in d  o f  w a y  o r  p o w e r  c o n te s ta t i o n s ,  i t  w o u ld  h a v e  b e e n  10 

s e t t l e d  i n  a  p a r t i c u la r  w a y  p re v io u s l y  i n  f a v o u r  o f  t h o s e  w h o  a re  n o w  in  

t h e  p o s i t i o n  to  d e f i n e  th e  te rm s  o f  n e u t ra l i t y.   S o  th e re ’s  a  h i s to r y  t o  

w h a t  i s  r e g a rd e d  a s  n e u t ra l .   A n d  a s  I ’ v e  s a id  a l r e a d y,  i t ’ s  a lw a y s  

a l r e a d y  ra c ia l l y  i n fo rm e d .   W e  c a n ’ t  e s c a p e  th a t .  

 S o  S te w a rd  H a l l  h a s  c o m e  u p  w i th  a  v e ry  h e lp fu l  n o t i o n  o f  

w h a t  h e  c a l l s  i n fe re n t i a l  r a c i s m  w h ic h  I  k n o w  th a t  A d v o c a te  Tre n g o v e  

s p o k e  a b o u t  i n d i re c t  r a c i s m  a n d  th i s  w o u ld  b e  i n  s om e  w a y s  a lm o s t  l i k e  

a n  e x p la n a t i o n  o f  h o w  in d i r e c t  r a c i s m  c o u ld  c o m e  a b o u t .  

 H e  ta l k s  a b o u t  n a tu ra l i s e d  re p re s e n ta t i o n s ,  t h in g s  th a t  h a v e  

c o m e  to  s e e m  n o rm a l  c o m m o n s e n s e  o rd in a ry  t h a t  h a v e  ra c i s t  p re m is e s  20 

o r  p ro p o s i t i o n s  i n s c r ib e d  to  t h e m  –  i n  t h e m  a s  u n q u e s t i o n e d  

a s s u m p t io n s .   S o  i n  o th e r  w o rd s ,  p e o p le  w o u ld  n o t  b e  a w a re  o f  t h e  

ra c ia l  p re d i c a te s  o n  w h ic h  th e  s y s te m s  a re  g ro u n d e d .   S o  th a t  w o u ld  b e  

i n fe re n t i a l  r a c i s m .  

A D V  T E M B E K A N G C U K A ITO B I :   L e t  m e  ju s t  e x p la in  I  m e a n  th e  o n e  I  
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s u p p o s e  p u s h  b a c k  c o u ld  b e  th a t  t h e  te s t  y o u  a re  p o s tu la t i n g  i s  n o t  

a d m in i s t r a b le ,  i t ’ s  im p o s s ib le  t o  a c tu a l l y  a p p ly  i n  p ra c t i c e .   S o  ta k e  –  I  

m e a n  y o u ’v e  m a d e  th e  e x a m p le  th a t  m o s t  s o r t  o f  n o rm a t i v e  s ta n d a rd s  

th e m s e lv e s  a re  p o s i t i o n e d  f r o m  a  h i s to r i c a l  p o w e r  re la t i o n .   S o  th e  

p h ra s e  i s  n e u t ra l .  

P R O F  M E L IS S A S T E Y N :   H ’m m .  

A D V  T E M B E K A N G C U K A ITO B I :   B u t  t h e  o u tc o m e  d e p e n d s  o n  

a p p l i c a t i o n  a n d  o n  a p p l i c a t i o n  y o u  h a v e  to  l o o k  a t  t h e  p o s i t i o n in g  o f  

d i f f e re n t  I  w o u ld  s a y  re c ip ie n ts  . . . ( i n te r v e n e s ) . .  

P R O F  M E L IS S A S T E Y N :   H ’m m .  10 

A D V  T E M B E K A N G C U K A ITO B I :   O f  t h e s e  s o  c a l l e d  n o rm a t i v e  

s ta n d a rd s  b u t  i f  y o u  a p p ly  t h a t  i n  p ra c t i c e  –  s o  y o u ’v e  m a d e  th e  

e x a m p le  n o  o n e  i s  a l l o w e d  to  s le e p  u n d e r  a  b r i d g e  r i c h  o r  p o o r.  

P R O F  M E L IS S A S T E Y N :   Ye s .  

A D V  T E M B E K A N G C U K A ITO B I :   B u t  t a k e  a  d i f f e re n t  e x a m p le  t h a t  m a y  

b e  a p p l i c a b le  c lo s e r  h o m e .   E v e ry o n e  w h o  h a s  c o m m i t t e d  f r a u d  m u s t  b e  

i n v e s t i g a te d  b la c k  o r  w h i te .  

P R O F  M E L IS S A S T E Y N :   Ye s .  

A D V  T E M B E K A N G C U K A ITO B I :   S o  I ’m  t r y in g  to  f i g u re  o u t  w h a t  i s  a n  

a d m in i s t r a b le  s ta n d a rd s .   S o  m a y b e  fo rg e t  a b o u t  s c h e m e s  ta k e  a n  20 

e x a m ,  t h o s e  w h o  o b ta in  5 0 %  w i l l  p a s s  re g a rd le s s  o f  w h e th e r  t h e y  a te  

b e fo re  t h e y  w ro te  t h e  e x a m  o r  w h e th e r  t h e y  d id n ’ t  e a t  b e fo re  t h e y  w ro te  

t h e  e x a m .  

P R O F  M E L IS S A S T E Y N :   H ’m m .  

A D V  T E M B E K A N G C U K A ITO B I :   S o  a t  s o m e  p o in t  o n e  n e e d s  to  g ra p p le  
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w i th  w h a t  s ta n d a rd  i s  a c tu a l l y  a d m in i s t r a b le  i n  o rd e r  t o  a p p ly  c r i t i c a l  

r a c e  th e o ry.  

P R O F  M E L IS S A S T E Y N :   Ye s .   S o  I  t h in k  i n  t h e  e x a m p le  y o u  g i v e  o f  

t h e  e x a m ,  y o u  k n o w  th e  q u e s t i o n  w o u ld  b e ,  d o  w e  u n d e rs ta n d  th e  

p o s i t i o n a l i t y  o f  p e o p le  w h o  c o m e  to  w r i t e  e x a m s  h u n g ry  a n d  a re  w e  

m a k in g  th e  r i g h t  k in d  o f  s o c ia l  p la n s  to  e n s u re  th a t  n o b o d y  w r i t e s  a n  

e x a m  w h e n  y o u ’ re  h u n g ry  a n d  y o u ’ re  a t  a  d i s a d v a n ta g e .    

 S o  th a t  w o u ld  b e  th e  k in d  o f  e f f e c t  o f  w h a t  I ’m  ta l k in g  a b o u t .   

S o  i t  w o u ld  h a v e  to  d o  w i th  u n d e rs ta n d in g  th o s e  d i f f e re n t  p o s i t i o n a l i t i e s  

a n d  h o w  th e  n e u t ra l i t y  a c tu a l l y  h a s  d i f f e re n t  im p a c ts  d e p e n d in g  o n  10 

p e o p le s  a c tu a l  l i v e s .  

A D V  T E M B E K A N G C U K A ITO B I :   Ye s  I  m e a n  y o u  c o u ld  e x p a n d  a l s o  t o  

t h i s  –  t o  t h e  e x a m p le  w e  g ra p p l i n g  w i th  y o u  k n o w,  b u t  w h a t  i s  t h e  

s u b je c t  m a t te r  o f  t h i s  i n q u i r y  i s  p e rc e p t i o n s  o f  r a c ia l  p ro f i l i n g .   P e o p le  

s a y in g  –  t h e  s c h e m e  s a y in g  w e l l ,  w e  i n v e s t i g a te  e v e ry o n e  a n d  w e  a p p ly  

t h e  s a m e  n e u t ra l  s ta n d a rd .   I  k n o w  y o u ’ re  c r i t i c a l  a b o u t  t h e  p h ra s e  

“n e u t ra l  s ta n d a rd ”  b e c a u s e  th a t  s ta n d a rd  i t s e l f  i s  a n  o u tc o m e  o f  a n  

u n e q u a l  p o w e r  re la t i o n .  

P R O F  M E L IS S A S T E Y N :   H ’m m .   Ye s  b u t  I  t h in k  t h a t  o n e  w o u ld  –  

p e rh a p s  I  c a n  j u s t  c o n t i n u e  a n d  w e  c a n  a n d  th e n  I  t h in k  y o u  w o u ld  20 

p ro b a b ly  s e e  w h e re  I ’m  c o m in g  o r  g o in g  to  a n d  w e  c o u ld  t a l k  a b o u t  t h a t  

m o re  fu l l y.   B u t  I  t h in k  a n  e x a m p le  t h a t  w e ’v e  s e e n  q u i t e  c le a r l y  i s  f o r  

e x a m p le  i n  e d u c a t i o n  a ro u n d  q u e s t i o n s  o f  c u r r i c u lu m  a n d  th e  w h o le  

d e c o lo n ia l  m o v e m e n t  w h e re  s o  m u c h  o f  w h a t  h a s  b e e n  a s s u m e d  w h ic h  

h a s  b e e n  n e u t ra l  k n o w le d g e  h a s  a c tu a l l y  b e e n  a  v e ry  s p e c i f i c  t r a je c to r y  
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o f  k n o w le d g e  c o n s t ru c t i o n s  a n d  e p i s te m o lo g ic a l  s y s te m s  th a t  h a v e  

b e e n  th e  o u tc o m e  o f  p re v io u s  p o w e r  c o n te s ta t i o n s  th a t  w e re  s e t t l e d  i n  

f a v o u r  o f  E u ro c e n t r i c  k n o w le d g e .   S o  I  t h in k  t h a t  t h a t ’s  t h e  k in d  o f  l o g i c  

t h a t  I ’m  ta l k i n g  to .  

 S o  C h a i r  w h a t  a s  a  c r i t i c a l  r a c e  th e o r i s t  o n e  w o u ld  a rg u e  fo r  i s  

w h a t  w e  w o u ld  c a l l  r a c ia l  c o g n is a n c e  a s  o p p o s e d  to  c o lo u r  b l i n d n e s s  

a n d  I  w o u ld  c e r ta in l y  m a in ta in  t h a t  y o u  c a n ’ t  c o m e  o u t  o f  a  s y s te m  w i th  

a  h i s to r y  l i k e  o u rs  w h ic h  h a s  b e e n  th o ro u g h ly  r a c ia l l y  i n f l i c t e d  b u t  i t ’ s  

m o re  th a n  th a t ,  i t ’ s  a c tu a l l y  a s  I  s a id  e a r l i e r  I  t h in k  ra c i s t  c o n s t i t u t i v e  

o f  o u r  s o c ie t y.    10 

 Yo u  c a n ’ t  c o m e  f r o m  th e re  s t r a ig h t  i n to  s o m e  s o r t  o f  r a c e  

n e u t ra l  s y s te m .   T h e re  h a s  to  b e  ra c ia l  c o g n is a n c e  i n  w h ic h  y o u  re a l l y  

a re  t a k in g  th e s e  i s s u e s  re a l l y  s e r io u s l y  a n d  fa c to r i n g  th a t  i n to  h o w  y o u  

fo rm u la te  t h in g s  l i k e  p o l i c i e s .    

A D V  A D IL A H A S S IM :   A n d  i t  w o u ld n ’ t  m a t te r  w h a t  r a c e  y o u  a re ?   I t  

w o u ld  b e  n e c e s s a ry  f o r  a n y  p e rs o n  re g a rd le s s  o f  w h a t ,  j a  t o  t a k e  th a t  

k in d  o f  a p p ro a c h  o f  r a c ia l  c o g n is a n c e .   W o u ld  y o u  a g re e ?  

P R O F  M E L IS S A S T E Y N :   Ye s  i t  w o u ld .   B u t  i t  w o u ld  a l s o  o b v io u s l y  

i n v o l v e  a  p ro p e r  h i s to r i c a l  u n d e rs ta n d in g  o f  h o w  ra c e  h a s  b e e n  

c o n s t ru c te d  a n d  w h o  h a v e  –  h a s  b e e n  d o m in a n t  a n d  w h o  h a s  b e e n  20 

o p p re s s e d  b y  th e  s y s te m .   S o  y o u  c a n ’ t  s o r t  o f  j u s t  s im p ly  p re s e n t  

t h e s e  a s  e q u iv a le n ts  a s  t h e re  a re  re a l  p o w e r  im b a la n c e s  th a t  a re  v e ry  

d e e p ly  b u i l t  i n to  o u r  s y s te m .   A n d  y o u  w o u ld  h a v e  to  l o o k  a t  h o w  p e o p le  

a re  p o s i t i o n e d  re la t i v e  t o  t h o s e .  

 S o  w h a t  r a c ia l  c o g n is a n c e  w o u ld  th e n  a l s o  a s k  i s  t h a t  –  a rg u e  
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i s  t h a t  w h e re  i n fe re n t i a l  r a c i s m  a t  w o rk ,  w h e re  i t  b e c o m e s  v i s ib le  

b e c a u s e  i t  o p e ra te s  a t  t h a t  l e v e l  o f  t h e s e  n o rm a t i v e  a s s u m p t io n s  th a t  

a re n ’ t  a c tu a l l y  i n te r ro g a te d  o r  a w a re  –  c o n s c io u s .   I s  t h a t  w h e re  th e y  

b e c o m e  v i s ib le  i s  w h e re  th e  s y s te m  p in c h e s .    

 O k a y  s o  i t  w o u ld  b e  w h e re  y o u  s ta r t  g e t t i n g  s y s te m a t i c  v o i c e s  

s p e a k in g  o u t  a n d  s a y in g  th i s  i s  h u r t i n g  m e .   A l r i g h t  a n d  th a t  w o u ld  b e  

th e  p la c e  th a t  w e  n e e d  to  t a k e  v e ry  s e r i o u s l y  i n  o rd e r  t o  s e e  w h e th e r  

t h e re  i s  i n fe re n t i a l  r a c i s m  w i th in  t h e  s y s te m .   S o  a s  I ’ v e  s p o k e n  b e fo re  

w i th  p o w e r  i n e q u a l i t i e s  w e  h a v e  th i s  k in d  o f  s y s te m a t i c  i g n o ra n c e ’s .     

 W h a t  I ’ v e  s p o k e n  a b o u t  i n  m y  o w n  w o rk  i s  t h e  i g n o ra n c e  10 

c o n t ra c t .   T h i s  a g re e m e n t  a n d  w i l l i n g n e s s  to  j u s t  n o t  k n o w  a n d  n o t  t o  

a c k n o w le d g e  th a t  y o u  k n o w  th a t  y o u ’ re  n o t  k n o w in g .   S o  i t ’s  q u i t e  I  

t h in k  i n te re s t i n g  w o rk  a ro u n d  h o w  th e s e  s y s te m s  m a in ta in  t h e m s e lv e s .  

A D V  K E R RY W IL L IA M S :   M a y  I  a s k  y o u  a  q u e s t i o n ?  

P R O F  M E L IS S A S T E Y N :   P le a s e .  

A D V  K E R RY W IL L IA M S :   J u s t  i n  r e la t i o n  to  t h i s  p o in t .   W h y  w e re  th e re  

s y s te m  p in c h e s ?   W h y  m u s t  w e  t a k e  th i s  m o re  s e r io u s l y ?  

P R O F  M E L IS S A S T E Y N :   B e c a u s e  th e  p o w e r  re la t i o n s  o p e ra te  f r o m  th e  

p o s i t i o n  t h a t ’s  e s ta b l i s h e d  a s  th e  n o rm  a n d  s o  i t  o p e ra te s  f o r  t h e  

c o m fo r t  a n d  th e  b e n e f i t  o f  t h e  p o w e r fu l  n o rm .   A n d  i t  w o rk s  to  n o t  o n l y  20 

e s ta b l i s h  p r i v i l e g e  b u t  a l s o  to  m a in ta in  a n d  s e c u re  p r i v i l e g e  a n d  

p re v e n t  p r i v i l e g e  f r o m  b e in g  e ro d e d .    

 S o  i f  y o u  w a n t in g  to  s e e  h o w  th a t  n o rm a t i v e  s y s te m  i s  c re a t i n g  

u n fa i r  c o n s e q u e n c e s ,  y o u  h a v e  to  t a k e  th o s e  p e o p le  i n  t h e  p o s i t i o n s  

w h o  a re  te l l i n g  y o u  th i s  i s n ’ t  w o rk in g  fo r  m e .   Yo u  h a v e  to  t a k e  th a t  
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v e ry  s e r io u s l y.   Yo u  h a v e  to  t r y  a n d  re a l l y  t r a c k  w h e re  th e  p ro b le m  

a c tu a l l y  l i e s  a n d  w h e re  th e  i n ju s t i c e s  a re  c o m in g  f r o m .   I  d o n ’ t  k n o w  –  

tha t  i s  c lear.  So  when we have  a  pos i t ion  where  the  normat ive  pos i t ion  

has  es tab l i shed and c rea ted  a  no t ion  o f  the  neu t ra l i t y  o f  a  sys tem and is  

ab le  to  ac t  un i la te ra l l y,  the  po in t  i s  tha t  the  peop le  who are  shaped w i th in  

those  pos i t ions  –  whose sub jec t i v i t ies  have  been shaped w i th in  those  

pos i t ions ,  genera l l y  lack  ins igh t  in to  the  re la t iona l  dynamics  o f  what  they  

a re  ac tua l l y  es tab l i sh ing .   They  a re  in  a  pos i t ion  to  de f ine  the  p rob lem,  to  

imp lement  and  ac t  upon i t  to  what  wou ld  be  sa t i s fac to ry  ou tcomes.   And 

tha t  i s  tha t  pos i t ion ,  tha t  normat ive  pos i t ion  o f  power  tha t  i s  ab le  to  do  10 

tha t .   

 And I  th ink ,  as  I  have  now sa id  a  coup le  o f  t imes ,  tha t  genera l l y  

you  wou ld  f ind  tha t  peop le  in  those  pos i t iona l i t i es  tend  to  be  e i ther  

unaware  o r  ind i f fe ren t  to  the  impac t  tha t  th is  has  on  o thers .   And I  want  

to  emphas ise  Cha i r  tha t  th is  i s  no t  jus t  in  re la t ion  to  the  par t i cu la r  

con tex t  tha t  we are  ta lk ing  about .   Th is  obv ious ly  app l ies  across  the  

board  and  I  th ink ,  you  know,  I  am go ing  to  make the  po in t  tha t  i t  p laces  a  

par t i cu la r  onus  on  us  and  on  peop le  in  those  pos i t ions .  

 So ,  what  the  imp l i ca t ion  o f  th is  i s ,  tha t  in  fo rmu la t ing  po l i c ies  i t  

i s  impor tan t  fo r  peop le  in  those  dominant  pos i t ions  to  seek  ou t  the  20 

perspec t i ves  o f  o thers  and  c r i t i ca l l y  to  assume there  i s  rac ia l  b ias  in  the i r  

sys tem.   Not  to  s ta r t  w i th  the  assumpt ion  tha t  somehow you have  been 

ab le  to ,  you  know,  c lean  i t  ou t  th rough fo rma l  po l i cy.   I t  i s  there  in  the  

sys tem and to  work ,  i t  i s  a  very  b ig  parad igm sh i f t  to  assume tha t  there  i s  

rac ia l  b ias  and  tha t  i t  i s  no t  good enough jus t  to  avo id  do ing  wrongdo ing ,  
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a l r igh t ,  and  sor t  o f  l i ke  leave  i t  to  someone e lse  to  sor t  ou t  ques t ions  o f  

in jus t i ce .   Bu t ,  ac t i ve ly,  to  take  s teps  to  ensure  tha t  one  i s  th ink ing  

th rough how these  th ings  may be  opera t ing  w i th in  your  ecosys tem.   So ,  i t  

seems to  a lmost  be  l i ke  an  i rony  tha t  even  though i t  i s  impor tan t  to  do  

th ings  l i ke  anonymise  da ta  bases ,  a t  the  same t ime we a lso  have  to  

re in t roduce  race  and keep race  very  c lear ly  in  our  th ink ing  as  we 

fo rmu la te  po l i c ies ,  as  we fo rmu la te  imp lementa t ions ,  as  we look  a t  how 

th ings  p lay  ou t .    

We have go t  to  keep race  p resent  in  our  th ink ing  and  tha t  we 

have  to  do  bo th  o f  these  in  the  in te res ts  o f  fa i rness .   So ,  we have  to  10 

ensure  cogn isance  and we have  to  work  much harder  a t  unders tand ing  

the  rac ia l i sed  rea l i t i es  o f  peop le  on  the  g round.   So ,  I  was  look ing  a t  

some o f  the  th ings  tha t  peop le  hav ing  been work ing  on  in  te rms o f  how 

can  o rgan isa t ions  o r  indus t r ies  o r  governments ,  you  know,  ac tua l l y  do  

th is?   So ,  an  in te res t ing  concept  tha t  i s  emerg ing  and i t  i s  sor t  o f  qu i te  

new,  i s  what  peop le  a re  ca l l i ng  a  rac ia l  impac t  assessment .   Wh ich  i s  

s im i la r  to  l i ke  an  env i ronmenta l  impac t  assessment  and  i t  i s  a  too l  tha t  i s  

be ing  in t roduced in  pub l i c  po l i cy  bu t  a lso  as  an  o rgan isa t iona l  too l .   And 

one example  there ,  there  a re  a  coup le  o f  peop le  who are  work ing  on  th is  

bu t  one  i s  the  cen t re  fo r  rac ia l  jus t i ce  and  emanat ion  in  the  S ta tes  and  20 

they  a rgue … ( in te rvenes) .  

ADV ADILA HASSIM:   Sor ry,  where  i s  th is  be ing  imp lemented ,  in  the  US,  

you  say?  

PROFESSOR MELISSA STEYN:   We l l ,  the  examples  tha t  I  saw were  f rom 

the  US.   Bu t  i f  I  am no t  m is taken,  i t  i s  ac tua l l y  a lso  be ing  p icked  up  in  the  
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UK in  cer ta in  p laces  and  I  can  doub le  check  tha t .   And i t  i s  be ing  

recommended as  a  fo rm o f  due  d i l i gence  tha t  we shou ld  ac tua l l y  be  do ing  

th is  rac ia l  impac t  assessment  a t  every  s tage  o f  our  work ,  exp l i c i t l y  

look ing  a t  how race  cou ld  be  in fo rming  and a lso  how i t  cou ld  have  –  our  

work  cou ld  have  rac ia l  impac ts  in  d i f fe ren t  k inds  o f  ways .    

 As  I  sa id ,  i t  i s  sor t  o f  s im i la r  to  an  env i ronmenta l  f i sca l  impac t  

and  the  idea  i s  tha t  i t  he lps  peop le  to  an t i c ipa te  and  address  rac ia l  and  

e thn ic  d ispar i t ies  tha t  happen w i th  sys temic  rac ism because our  c ruc ia l  

ques t ion  i s  no t  a lways ,  Cha i r  i t  re la tes  to  what  you  asked ear l ie r,  i t  i s  l i ke  

how do  we dea l  w i th  sys temic  rac ism?  You know,  i t  i s  sor t  o f ,  i t  i s  so  10 

everywhere  and  i t  i s  so  o f ten  so  d i f f i cu l t  to  p in  down.   Bu t  un less  we work  

consc ious ly  in  th is  k ind  o f  way  and  do  th is  k ind  o f  th ink ing ,  where  we 

rea l l y  a re  in te r roga t ing ,  i s  i t  poss ib le  tha t  th is  cou ld  have  d i f fe ren t  

impac ts  fo r  d i f fe ren t  peop le  depend ing  on  the i r  rac ia l  pos i t ions?  

And then  i t  a lso  enab les  peop le  to  cons ider  a l te rna t i ve  po l i c ies  

to  accompl ish  the  same goa ls  wh ich  w i l l  avo id  the  d ispar i t ies .   So ,  i t  i s  

rea l l y  a  k ind  o f  a  th ink ing  too l .   And the  two key  ques t ions  wou ld  be ;  a re  

there  any  po ten t ia l  un in tended consequences  on  a  par t i cu la r  rac ia l  

popu la t ion?  And Cha i r,  I  am ta lk ing  about  race  because th is  i s  what  the  

enqu i ry  i s  about  bu t  obv ious ly,  you  know,  as  a  d ivers i t y  person  I  wou ld  20 

say  tha t  we need to  be  look ing  a t  th is ,  you  know,  in  a  complex  way,  w i th  

look ing  a t  gender  and  var ious  o ther  d imens ions  o f  d i f fe rence .   So  f i r s t l y  

the  two key  ques t ions ;  what  a re  the  po ten t ia l  un in tended consequences  

on  any  par t i cu la r  rac ia l  popu la t ion ,  and  then  second ly,  what  a re  

appropr ia te  a l te rna t i ve  courses  o f  ac t ion?   And to  en te r  in to  tha t  in  good 
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fa i th ,  you  know,  to  rea l l y  deep ly  in te r roga te  those  poss ib i l i t i es .    

The  second th ing  obv ious ly  i s  the  ques t ion  tha t  we a l l  ta lk  about  

wh ich  i s  d ivers i f y ing  o rgan isa t ions  because ,  there  i s  obv ious ly  a  much 

grea te r  chance tha t  imp l i c i t  b ias  tha t  i s  opera t ing  w i th in  a  sys tem cou ld  

be  p icked  up  i f  you  have  peop le  who have  d i f fe ren t  l i fe  exper iences  and 

d i f fe ren t ,  you  know,  whose sense o f  themse lves  have been shaped by  

d i f fe ren t  h is to r i ca l  p rocesses ,  cou ld  p ick  tha t  up  and  name tha t .   And 

c rea t ing  the  k ind  o f  o rgan isa t iona l  cu l tu re  where  tha t  i s  we lcomed,  you  

know,  and  ac tua l l y  taken  rea l l y  ser ious ly.   The  th i rd  one –  so ,  the  th i rd  

one  wou ld  be ,  and  i t  i s  l i nked  to  these  o thers ,  you  know,  to  sc ru t in ise ,  10 

because i f  you  look  a t  these  d i f fe ren t  p rocesses ,  there  a re  a lways  

moments  a t  wh ich  dec is ions  a re  made and wherever  a  dec is ion  i s  made 

there  i s  the  poss ib i l i t y  fo r  an  imp l i c i t  b ias  to  en te r  in to  the  f ina l  ou tcome 

or  the  f ina l  p roduc t .  

And so  i t  i s  rea l l y  impor tan t  to  work  w i th  peop le  in  our  

o rgan isa t ions  to  deve lop  what  I  wou ld  ca l l  c r i t i ca l  d ivers i t y  l i te racy.   And 

to  ab le  to  sor t  o f  l i ke  rea l l y  ask  those  ques t ions  o f  dec is ions  as  they  a re  

made a t  each  s tage  o f  the  o rgan isa t ion .   How migh t  th is  dec is ion  be  

cen t r ing  a  par t i cu la r  pos i t iona l i t y  and  how migh t  i t  be  ignor ing  the  

rea l i t i es  o f  ano ther?   How migh t  there  be  in fe ren t ia l  b ias?   And then  the  20 

four th  one ,  and  I  rea l l y  do  want  to  emphas ise  th is  one ,  i s  there  i s  an  onus  

on  a l l  o f  us  in  our  ins t i tu t ions ,  in  our  o rgan isa t ions ,  bu t  par t i cu la r l y  where  

po l i c ies  have  such  la rge-sca le  e f fec ts  on  popu la t ions .   You know where  

there  i s  such  an  inc red ib le  amount  o f  impac t  and  po ten t ia l  fo r  harm or  fo r  

unequa l  ou tcomes,  to  do  p roper  research  and to  mon i to r  ou tcomes fo r  
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skewed e f fec t .    

So  i f  we  have  an  ou tcome where  a lmost  everybody  in  a  par t i cu la r  

p rocess  i s  seen to  be  as  I  p ick  up ,  m igh t  be  sor t  o f  l i ke  b lack  o r  Ind ian ,  

there  has  to  be  rea l  research  to  ask  what  assumpt ions  migh t  have  been 

in t roduced desp i te  our  bes t  e f fo r ts?   What  imp l i c i t  b ias  cou ld  there  be  

and to  take  tha t  rea l l y  ser ious ly  and  tha t  wou ld  invo lve  ac tua l l y,  you  

know,  work ing  in  an  open-minded way  w i th  the  popu la t ions  where  I  sa id  

where  these  th ings  p inch .   To  rea l l y  t ry  to  unders tand  how migh t  these  

par t i cu la r  p rocesses ,  the  imp lementa t ion  p rocesses ,  the  p rocedures  tha t  

we are  work ing  w i th ,  how migh t  they  no t  be  tak ing  in to  account ,  the  l i ved  10 

rea l i t i es  o f  the  peop le  in  th is  par t i cu la r  pos i t ion ing?  

And so  the  ques t ion  rea l l y  becomes,  you  know,  i f  you  have  tha t  

k ind  o f  ou tcome and you  unders tand  tha t  there  a re  poss ib i l i t i es  o f  imp l i c i t  

b ias  –  a re  you  –  do  you  remain  comfor tab le  w i th  an  ou tcome tha t  seems 

to  say  a l l  our  p rocesses  a re  fa i r,  a l l  the  peop le  who are  f ingered  a re  

b lack  o r  Ind ian?   Are  you  comfor tab le  w i th  the  imp l i ca t ion  tha t  the  

c r im ina ls  in  our  sys tem are  b lack  and  Ind ian?   I  th ink  tha t  tha t  becomes 

rea l l y  the  b ig  ques t ion  because i f  you  a re  comfor tab le  w i th  tha t  as  the  

in fe rence  f rom your  resu l ts  then  I  th ink  you  have  a  lo t  o f  exp la in ing  to  do .   

I  mean,  I  th ink  i f  you  ge t  such  skewed ou tcomes there  i s  a  rea l  onus  on  20 

you to  reach  in to  tha t  and t ry  to  work  ou t  what  i s  happen ing  in  those  

spaces  ra ther  than  jus t  to  make an  assumpt ion  tha t  your  p rocesses  a re  

fa i r  and  tha t  you  have  p roduced some sor t  o f ,  you  know,  comple te ly  

ob jec t i ve  ou tcomes tha t  po in t  in to  th is  d i rec t ion .  

And Cha i r,  jus t  to  say,  tha t  I  mean,  the  imp l i ca t ions  o f  no t  ac t ing  
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i n  tha t  way  a re  very  consequent ia l ,  you  know –  we know tha t  th ings  l i ke  

rac ia l  p ro f i l i ng  where  we have  these  k inds  o f  ou tcomes,  lead  to  a  

b reakdown in  t rus t .   We l l ,  i t  ce r ta in ly  comes ou t  in  the  po l i c ing  l i te ra tu re .   

A b reakdown in  t rus t  wh ich  makes  i t  even  harder  fo r  the  sys tem to  

opera te  and  i t  can  a f fec t  the  –  obv ious ly  an  en t i re  indus t ry,  bu t  more  

impor tan t l y,  i t  a f fec ts  a l l  o f  us  because these  a re  rac ia l  re la t ionsh ips  tha t  

need to  be  addressed w i th  a  g rea t  dea l  o f  care  and  sens i t i v i t y  because in  

the  end we a l l  l i ve  in  a  count ry  tha t  i s  more  f raught .  

ADV TEMBEKA NGCUKAITOBI:    What  i s  your  in fe rence  on  th is  i ssue?  I  

mean,  so  your  las t  po in t  i s  tha t  you  say  a  scheme,  jus t  ta lk ing  a  10 

hypothe t i ca l  scheme,  has  neu t ra l  po l i c ies  bu t  the  ou tcomes are  rac ia l l y  

skewed and the  scheme does  no th ing  about  tha t ,  i s  tha t  s t i l l  i n ten t iona l ,  

o r  i s  i t  now,  because i t  seems there  i s  one d i f fe rence  to  say  we l l ,  my  

po l i c ies  a re  neu t ra l  and  tha t  i s  my in te res t  bu t  once  you  know tha t  they  

a re  p roduc ing  unequa l  ou tcomes . . . ( in te rvenes) .  

PROFESSOR MELISSA STEYN:   Yes .  

ADV TEMBEKA NGCUKAITOBI:    And  rac ia l l y  unequa l  ou tcomes 

PROFESSOR MELISSA STEYN:   Yes .  

ADV TEMBEKA NGCUKAITOBI:   I  mean,  you  say  there  i s  an  onus  there  

. . . ( in te rvenes) .  20 

PROFESSOR MELISSA STEYN:   Yes .   

ADV TEMBEKA NGCUKAITOBI:   Bu t  i t  seems a t  some po in t  i t  does  

becomes in ten t iona l?  

PROFESSOR MELISSA STEYN:   In ten t iona l  to  have  those  skewed 

ou tcomes? 
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ADV TEMBEKA NGCUKAITOBI:   Yes ,  we l l  in ten t iona l  to  do  no th ing  about  

the  skewed ou tcomes? 

PROFESSOR MELISSA STEYN:   Yes ,  in ten t iona l  to  do  no th ing  about  

them.   I  wou ld  say  tha t  there  i s ,  you  see  I  th ink  the  who le  po in t  i s  tha t  

what  emerges  in  these  k inds  o f  rea l l y  unequa l  power  re la t ions  i s  tha t  –  i s  

ind i f fe rence  rea l l y,  i t  i s  ind i f fe rence  to  tha t .   I t  i s  no t  –  you  know I  mean I  

wou ld  never  go  as  fa r  as  to  say  tha t  anybody  i s  sor t  o f  l i ke  in ten t iona l l y  

want ing  to  ta rge t  b lack  peop le .   Tha t  does  no t  seem to  me to  be  there  in  

what  I  saw or  wou ld  de l ibera te ly  l i ke ,  you  know,  to  sor t  o f  l i ke  scupper  

the  l i ve l ihoods  o f  any  par t i cu la r  g roup or  any th ing  l i ke  tha t .   I  th ink  tha t  i s  10 

a s t re tch  too  fa r.   Bu t  cer ta in ly,  the  ind i f fe rence  wou ld  be  one o f  the ,  a  

fa i r  in fe rence  I  th ink  to  make in  te rms a  c r i t i ca l  race  ana lys is .  

ADV TEMBEKA NGCUKAITOBI:   Yes ,  now I  unders tand ,  I  mean there  i s  

tha t  two  fo rms o f  in ten t ion ,  the  one  in ten t ion  . . . ( in te rvenes) .  

PROFESSOR MELISSA STEYN:    Yes .  

ADV TEMBEKA NGCUKAITOBI:   And  in ten t ion  to  p roduce a  skewed 

ou tcome.  

PROFESSOR MELISSA STEYN:   Yes .  

ADV TEMBEKA NGCUKAITOBI:   I  th ink  no  one is  ac tua l l y  mak ing  tha t  

. . . ( in te rvenes) .  20 

PROFESSOR MELISSA STEYN:   No .  

ADV TEMBEKA NGCUKAITOBI:   Tha t  po in t .   Bu t  there  i s  a  second 

in ten t ion  wh ich  i s  the  in ten t ion  to  do  no th ing  about  skewed ou tcomes.  

PROFESSOR MELISSA STEYN:   Yes ,  wh ich  I  wou ld  ascr ibe  to  

ind i f fe rence .  
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ADV ADILA HASSIM:   Sor ry,  can  I  jus t  p robe  you  on  tha t  because i f  the   

ou tcome is  tha t  b lack  doc to rs  –  the  u l t imate  ou tcome wou ld  be  tha t  b lack  

doc to rs  a re  inves t iga ted  and pena l i sed  fo r  hav ing  commi t ted ,  le t  us  use  a   

b road  te rm o f  f raud ,  somet imes  i t  i s  ca l led  o ther  th ings  okay?   Then what  

the  schemes must  accept  in  the i r,  a t  some po in t  tha t  i t  mus t  cor rec t  tha t  

b lack  doc to rs  a re  jus t  more  f raudu len t .  

PROFESSOR MELISSA STEYN:   Exac t l y.  So ,  and  tha t  i s  what  I  am say ing  

i s  … ( in te rvenes) .  

ADV ADILA HASSIM:   Bu t  you  have  to  accept  tha t  i f  you  do  no t  do  

any th ing  about  i t  . . . ( in te rvenes) .  10 

PROFESSOR MELISSA STEYN:   Exac t l y.  

ADV ADILA HASSIM:   I t  mus t  mean i f  you  do  no t  enqu i re  in to  why  there  

a re  g rea te r  number  o f  b lack  doc to rs  …. . . ( in te rvenes) .  

PROFESSOR MELISSA STEYN:   Yes .  

ADV ADILA HASSIM:   I t  mus t  mean tha t  you  accept  …( in te rvenes) .  

PROFESSOR MELISSA STEYN:   Yes ,  and  tha t  i s  my po in t  and  I  wou ld  

say  tha t  i f  you  a re  comfor tab le  w i th  tha t ,  then  you  have  someth ing  to  

exp la in .   Because I  mean obv ious ly  we are  aga in  look ing  a t  ques t ions  o f  

imp l i c i t  b ias ,  tha t  you  know,  tha t  wou ld  sugges t  tha t  in  some ways  there  

a re  those  in fe ren t ia l  assumpt ions  tha t  have no t  been sur faced around 20 

expec ta t ions  o f  g rea te r  c r im inogen ic  behav iour,  tha t  b lack  peop le  a re  

more  l i ke ly  to  be  p roduce c r ime.   I  mean tha t  wou ld  be  obv ious  to  me tha t  

tha t  wou ld  be  an  under ly ing  assumpt ion  tha t  made you  comfor tab le  w i th  

tha t  ou tcome.  

ADV TEMBEKA NGCUKAITOBI:   Thank  you .   Do you  have  any  fu r ther  
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po in ts  to  make? 

PROFESSOR MELISSA STEYN:   I  th ink  I  have  covered  i t .   I  wou ld  jus t  

l i ke  to  know i f  you  do  want  th is  p resenta t ion  to  you .  

ADV ADILA HASSIM:   Yes ,  de f in i te ly.  

ADV TEMBEKA NGCUKAITOBI :   Yes .   I t  wou ld  be  much he lp fu l ,  and  your  

sources  as  we l l .  

PROFESSOR MELISSA STEYN:   And the  sources ,  I  can  de f in i te ly  g ive  

the  sources ,  yes .  

ADV TEMBEKA NGCUKAITOBI:   Thank  you  Pro fessor  S teyn ,  i t  has  been 

a  p leasure  l i s ten ing  to  you .   You are  now excused.  10 

PROFESSOR MELISSA STEYN:   Thank  you  so  very  much.  

ADV TEMBEKA NGCUKAITOBI:   We w i l l  recommence a t  12 :00  fo r  

Advocate  Has ina  Cass im.   We are  ad journed.  

INQUIRY ADJOURNS 

INQUIRY RESUMES 

ADV HASINA CASSIM:   So  thank  you  very  much fo r  the  oppor tun i ty  o f  

be ing  ab le  to  make an  o ra l  submiss ion .   I  d id  make a  wr i t ten  submiss ion .   

Jus t  to  c la r i f y,  I ’m no t  a  compla inan t  in  case  anybody  misunders tands  my 

presence here .   I ’m rea l l y  on ly  here  as  an  a id  to  the  pane l  in  te rms o f  my 

exper ience  tha t  I ’ ve  had  in  represent ing  severa l  hea l thcare  p rov iders  in  20 

the i r  inves t iga t ions  and enqu i r ies  w i th  med ica l  schemes.  

ADV TEMBEKA NGCUKAITOBI :   Thank  you .  

ADV HASINA CASSIM:    So  th is  a re  my qua l i f i ca t ions ,  I  am an  advocate  

a t  the  Johannesburg  bar  bu t  p r io r  to  tha t  I  ac tua l l y  qua l i f i ed  as  a  

pharmac is t ,  I ’m s t i l l  reg is te red  as  a  pharmac is t .   And in  my exper ience  in  
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the  hea l thcare  sec to r  I  was  ab le  to  in  fac t  fu l f i l  ro les  as  a  pharmac is t  as  

we l l  as  hav ing  worked  in  pharmaceut ica l  indus t ry.    

And then  in  the  la t te r  par t  o f  my career  as  a  pharmac is t  I  

ac tua l l y  spend jus t  under  10  years  in  a  ma jo r  hea l thcare  funder.   So  I  do  

have  somewhat  o f  an  ins ide  t rack  and  an  unders tand ing  o f  the  fund ing  

bus iness  and managed care .  

ADV ADILA HASSIM:   What  was  your  ro le  in  the  –  d id  you  say  hea l thcare  

funder?  

ADV HASINA CASSIM:   Yes .   So  I  ac tua l l y  was  employed by  an  

admin is t ra to r  and  my ro le  there  was  as  a  r i sk  manager.   In  tha t  func t ion  I  10 

ac tua l l y  d id  var ious  th ings  so  I  managed a  low income p lan  as  a  r i sk  

managed a  low income p lan  as  we l l  as  med ica l  dev ices  and  

pharmaceut ica ls .  

 So  in  l i gh t  o f  the  fac t  tha t  I  have  the  exper ience  many hea l thcare  

p rov iders  when they  found themse lves  in  d i f f i cu l t y  w i th  med ica l  schemes 

or  admin is t ra to rs  approached me to  ac tua l l y  ass is t  them in  the i r  

inves t iga t ions  o r  in  the i r  consu l ta t ions .    

 My  co l league who ’s  w i th  me today  Nabee la  Moo la  i s  one  o f  my 

ins t ruc t ing  a t to rneys .   There  a re  o thers  as  we l l  bu t  I  th ink  fo r  the  sake  o f  

jus t  t ry ing  to  keep th is  as  smooth  as  poss ib le ,  I  ac tua l l y  jus t  asked her  to  20 

ass is t  me i f  any  spec i f i c  quer ies  come up  about  any  o f  our  spec i f i c  

c l ien ts .  

 So  I  made the  submiss ion  to  the  pane l  in  my persona l  capac i ty  

as  I  ment ioned and exp la ined  in  the  submiss ion  i t se l f .   I t  i s  based on  a  

co l lec t i ve  exper ience  spann ing  var ious  schemes,  admin is t ra tors  and  
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var ious  types  o f  hea l thcare  p rov iders .   I ’ l l  p rov ide  a  l i t t l e  b i t  more  ins igh t  

in to  the  var ious  d isc ip l ines  tha t  I  had  represented  and I ’m hop ing  tha t  in  

fac t  th rough my no t  hav ing  been d i rec t l y  invo lved  in  these  inves t iga t ions  

tha t  I  can  ac tua l l y  g ive  you  a  more  ob jec t i ve  and  maybe to  some ex ten t  

s l igh t l y  sub jec t i ve  assessment  and  ana lys is  o f  those  inves t iga t ions .  

 So  to  g ive  you  an  idea  o f  some o f  the  demograph ics  o f  the  

p ro fess iona ls  represented  in  te rms o f  gender  mix  i t ’s  a lmos t  50 /50 ,  47% 

male ,  53% female .   In  te rms o f  rac ia l  m ix ,  wh i tes  and  because the  

spec i f i c  inqu i ry  th is  wou ld  no t  be  someth ing  I  wou ld  norma l l y  co l la te  bu t  

because the  inqu i ry  i s  a round d isc r im inat ion ,  I  have  inc luded tha t  10 

i n fo rmat ion .   About  13 .3% o f  the  hea l thcare  p ro fess iona ls  were  wh i te  and  

fo r  the  remainder  they  were  a  mix tu re  o f  b lack ,  Ind ian  and Co loured .   In  

te rms o f  the  d isc ip l ines  tha t  I  represented ,  spec ia l i s t  made up  about  27% 

o f  the  c l ien ts .   Genera l  p rac t i t i oners  20%,  A l l ied  Hea l thcare  Pro fess iona ls  

46% and pharmac is ts  7%.  

 The  A l l ied  Hea l th  Pro fess iona ls  ac tua l l y  were  a  who le  myr iad  o f  

them bu t  i t  –  in  my presenta t ion  you  w i l l  see  there  seems to  be  a  t rend .   

So  f rom t ime to  t ime there ’s  an  inves t iga t ion  to  a  spec i f i c  a rea  o f  

hea l thcare  and  so  there  were  s ign i f i can t  number  o f  c l in ica l  techno log is ts  

in  fac t  tha t  were  ac tua l l y  par t  o f  my c l ien t  base  over  th is  per iod  o f  t ime.  20 

 So  I  jus t  wanted  to  make  –  c la r i f y  tha t  there  ac tua l l y  a re  

d i f fe ren t  t ypes  o f  inves t iga t ions .   And I  th ink  you  had Dr  Adr i  Kok  p resent  

to  you  and  the  emphas is  in  Dr  Adr i  Kok ’s  p resenta t ion  was  in  fac t  on  a  

very  spec i f i c  t ype  o f  inves t iga t ion .   I ’ ve  inc luded in  tha t  pack  wh ich  you ’ l l  

rece ive  shor t l y  an  idea  o f  the  type  o f  ana lys is  tha t ’s  done when in  fac t  i t ’s  
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a qua l i t y  assessment  wh ich  I  w i l l  re fe r  to  in  th is  ins tance  as  a  R isk  

Management  in te rven t ion .  

 I t ’s  a  very  d i f fe ren t  inves t iga t ion  to  a  Forens ics  Inves t iga t ion  

and  now le t  me ta lk  about  the  Forens ic  Inves t iga t ion  f i r s t l y  because tha t  

ac tua l l y  fo rms the  bu lk  o f  the  ones  tha t  I  was  invo lved  in .   On ly  two o f  the  

inves t iga t ions  tha t  I  was  invo lved  in  were  ac tua l l y  R isk  Management ,  fo r  

the  remainder  they  were  a l l  Forens ics .    

 And maybe I ’ l l  s ta r t  o f f  w i th  in  fac t  w i th  the  R isk  Management  

Inves t iga t ion .   The  R isk  Management  Inves t iga t ion  i s  a lmos t  exc lus ive ly  

fo r  consu l t ing  d isc ip l ines .   Now,  jus t  to  exp la in  a  consu l t ing  d isc ip l ine  10 

. . . ( in te rvenes) .  

ADV ADILA HASSIM:   Sor ry,  I  j us t  wanted  to  unders tand  the  d i f fe rence  

be tween a  R isk  Management  Inves t iga t ion  and  a  Forens ic  Inves t iga t ion .  

ADV HASINA CASSIM:   So  f i r s t l y  i t  emanates  f rom d i f fe ren t  par ts  o f  the  

hea l thcare  funder.   There ’s  a  Forens ics  Depar tment  tha t  hand les  the  

Forens ic  Inves t iga t ion  whereas  the  R isk  Management  Inves t iga t ion  a re  

born  ou t  o f  the  R isk  Management  func t ion  o f  an  admin is te r  o r  managed 

care  en t i t y.    

 So  i t  ac tua l l y  becomes a  subset  o f  a l l  the  o ther  R isk  

Management  in te rven t ions  tha t  invo lved  in  so  con tac t ing  fo r  example  o r  20 

se t t ing  up  o f  ne tworks .   So  a l l  par t  o f  R isk  Management  in te rven t ions  and  

th is  fo rm o f  ana lys is  i s  born  ou t  o f  the  R isk  Management  func t ion  and  i t  i s  

a  s l igh t l y  d i f fe ren t  and  I  inc luded in  the  in fo rmat ion  tha t  you  go ing  to  

rece ive  and example  wh ich  I ’ ve  redac ted  o f  a  p ro f i le  tha t  emana tes  f rom 

Risk  Management  in te rven t ions .  
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ADV KERRY WILLIAMS:   Can I  jus t  ask  a  fu r ther  ques t ion  about  th is?   

Wou ld  you  say  –  i s  i t  a l l  the  admin is t ra to rs  o r  schemes tha t  do  th is  o r  a re  

you  ta lk ing  to  a  se lec t  few because th is  i s  the  f i r s t  t ime we hear ing  th is  

d is t inc t ion .  

ADV HASINA CASSIM:   I  wou ld  th ink  i t ’s  a  se lec t  few and in  par t i cu la r  

the  one  o f  the  ma jo r  admin is t ra to rs  i s  the  one  tha t  ac tua l l y  has  the  

spec i f i c  R isk  Management  in te rven t ion  o r  ana lys is  tha t  they  under take .    

ADV ADILA HASSIM:   What  admin is t ra to r  i s  tha t?  

ADV HASINA CASSIM:   I t ’s  D iscovery  Hea l th  and  in  fac t  Dr  Adr i  Kok  in  

her  p resenta t ions  spoke  ex tens ive ly  in  fac t  about  the  R isk  Management  10 

Inves t iga t ions  as  oppose to  the  Forens ics  ones .  

ADV KERRY WILLIAMS:   So  i s  your  ev idence then  ra the r  tha t  in  re la t ion  

to  D iscovery  there ’s  th is  d is t inc t ion  be tween Forens ic  Inves t iga t ions  and  

R isk  Management  Inves t iga t ions?  

ADV HASINA CASSIM:   Cor rec t .   I ’ l l  have  to  l im i t  tha t  to  what  my fac tua l  

knowledge is  and  tha t  in  D iscovery  there  a re  two d i f fe ren t  and  d is t inc t  

ones .  

ADV ADILA HASSIM:   And the  R isk  Management  Inves t iga t ion  wou ldn ’ t  

emerge  f rom the  bas is  o f  a  compla in t  to  tha t  admin is t ra to r?  

ADV HASINA CASSIM:   No  i t  wou ldn ’ t .    20 

ADV KERRY WILLIAMS:   And fu r ther  R isk  Management  Inves t iga t ions ,  do  

they  resu l t  in  c law backs  in  te rms o f  Sec t ion  59?  

ADV HASINA CASSIM:   So  they  do  bu t  in  fac t  tha t  i s  a lmos t  a lways  a  

very  las t  resor t  and  th is  i s  a  very  impor tan t  d is t inc t ion  because in  fac t  in  

the  R isk  Management  in te rven t ion  where  –  the  manner  in  wh ich  they  
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c lass i fy  an  ou t l ie r  i s  very  d i f fe ren t  to  the  manner  in  wh ich  a  Forens ic  

Inves t iga t ion  w i l l  c lass i fy  an  ou t l ie r.   And the  ma jor  fac to r  –  the  

d is t ingu ish ing  fac to r  i s  tha t  when a  R isk  Management  Ana lys is  i s  done a  

s ign i f i can t  amount  o f  the  t ime is  spent  in  very  robus t  ana ly t i cs  in  t ry ing  to  

unders tand  a  p rac t i ce  demograph ic  and  d is t inc t ion .    

So  they ’ l l  take  in to  account  th ings  l i ke  r i sk  ad jus tment ,  has  th is  

par t i cu la r  p rac t i ce  go t  p r imar i l y  ger ia t r i c  o r  paed ia t r i c  pa t ien ts .   And they  

make ad jus tments  fo r  those th ings  and the  fac t  –  the  parameters  o f  the  

. . . ( in te rvenes) .  

ADV KERRY WILLIAMS:   Can I  ask  …( in te rvenes) .  10 

ADV HASINA CASSIM:   Outcomes tha t  they  look  fo r  a re  qu i te  d is t inc t  

f rom a  Forens ics  Inves t iga t ion .  

ADV KERRY WILLIAMS:   So  what  da ta  under l ies  the  R isk  Management  

Assessment?  

ADV HASINA CASSIM:   I t ’s  p r imar i l y  i t  emanates  –  the  s ta r t ing  po in t  

wou ld  a lways  be  the  cod ing  bu t  what  they  take  in to  account  wou ld  be  a l l  

the  cos t  re la ted  to  a  spec i f i c  event .   And th is  i s  ac tua l l y  one  core  fac to r  

tha t  I  need to  exp la in  . . . ( in te rvenes) .  

ADV KERRY WILLIAMS:   I ’m go ing  to  s low you  down,  sor ry,  because you  

go ing  to  lose  us  o r  you ’ l l  ce r ta in ly  lose  me qu ick ly.  20 

ADV HASINA CASSIM:   Ja .  

ADV KERRY WILLIAMS:   The  R isk  Management  Inves t iga t ion ,  i s  i t  

d i rec ted  a t  a  par t i cu la r  p rac t i ce  on ly?  

ADV HASINA CASSIM:   I t ’s  d i rec ted  a t  a  d isc ip l ine  leve l  so  fo r  example  

they  wou ld  say,  le t ’s  ana lyse  a l l  phys ic ians  and a l l  phys ic ian  p rac t i ces  
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wi l l  be  ana lysed and they ’ l l  be  p lo t ted  on  a  sca t te r  g raph and in  fac t  what  

they ’ l l  on ly  focus  on  a re  the  ones  tha t  a re  ind is t inc t l y  ou t l ie r  p rac t i ces  

where  in  fac t  the  cos t  re la ted  to  tha t  par t i cu la r  p rac t i ce  a re  s ign i f i can t l y  

h igher  than  a l l  o ther  p rac t i ces  o r  s im i la r  p rac t i ces .    

 So  there  a  s ign i f i can t  amount  o f  r i sk  ad jus tment ,  they  do  

t r imming  so  they  take  ou t  a l l  the  very  low cos t  very  h igh  cos t  and  they  

on ly  ana lyse  what  they  hones t l y  be l ieve  a re  in  fac t  re levan t  parameters .   

I f  I  can  jus t  take  a  minu te  to  exp la in ,  so  i f  we  look  a t  a  phys ic ian  R isk  

Management  Inves t iga t ion .    

What  they  wou ld  do  i s  they  wou ld  do  i s  they  wou ld  take  a  10 

spec i f i c  p rac t i ce  and  they  wou ld  look  a t  the i r  in -pa t ien t  and  ou t -pa t ien t  

cos t  to ta l  per  ep isode.   They  ad jus t  tha t  based on  the  cod ing  and  they  

wou ld  take  in to  account  th ings  l i ke  comorb id i t ies  o f  pa t ien ts ,  they  wou ld  

take  in to  account  o ther  under ly ing  r i sk  fac to rs .   So  there ’s  a  very  robus t  

r i sk  ad jus tment  tha t  takes  p lace  be fo re  they  ac tua l l y  c lass i fy  a  p rac t i ce  

as  an  ou t l ie r  p rac t i ce .   Bu t  what  i s  impor tan t  i s  tha t  when there ’s  an  

admiss ion  a l l  cos t  re la t ing  to  tha t  admiss ion  w i l l  de fau l t  to  the  p r imary  o r  

the  admi t t ing  doc to r.    

So  i f  a  pa t ien t  was  admi t ted  th rough casua l ty  and  they  p resented  

w i th  a  headache and they  were  a l loca ted  to  a  spec i f i c  phys ic ian  bu t  the  20 

phys ic ian  fe l t  tha t  what  th is  pa t ien t  needed was  in  fac t  a  neuro log is t  to  

come in  and  ass is t  w i th  the  inves t iga t ions ,  a l l  the  neuro log is ts  cos t  wou ld  

a lso  be  a t t r ibu ted  to  the  phys ic ian  as  par t  o f  the i r  to ta l  cos t  per  ep isode.   

A l l  MRI ’s ,  CT scans ,  pa tho logy,  i f  they  ca l led  in  a  phys io therap is t ,  i f  they  

ca l led  in  c l in  tech ,  a l l  o f  the  cos t  re la ted  to  tha t  admiss ion  wou ld  be  
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at t r ibu ted  to  the  p r imary  doc to r  in  tha t  admiss ion .    

And tha t ’s  why  th is  i s  qu i te  a  d i f fe ren t  t ype  o f  inves t iga t ion  to  a  

Forens ics  Inves t iga t ion  where  i t ’s  looked a t  a lmost  a  more  two 

d imens iona l  whereby  you  look  on ly  a t  the  p rac t i ce  type  f rom the  

number ing  sys tem and you  look  a t  codes  and  you  look  a t  the  f requency  o f  

use  o f  codes  as  opposed to  a  to ta l  cos t  per  event .  

 In  fac t  what ’s  in te res t ing  and  you ’ l l  see  in  the  example  tha t  I ’ ve  

g iven  you  o f  a  R isk  Management  in te rven t ion  i s  they  a lso  take  in to  

account  th ings  l i ke  anc i l l a ry  fac to rs  about  qua l i t y  measurement  so  

readmiss ion  ra tes .   They  take  in to  account  i f  i t ’s  d iabe t ic  pa t ien ts ,  what  10 

are  the  HBA1C resu l ts  f rom tha t  par t i cu la r  pa t ien t .   So  they  –  i t ’s  a  more  

robus t  and  a  comprehens ive  ana lys is  as  oppose to  what  you  ge t  f rom a  

Forens ic  Inves t iga t ion .  

ADV KERRY WILLIAMS:   So  how d id  you  know tha t  Dr  Kok ,  i f  I  remember  

she  represented  the  consu l t ing  phys ic ians .   How do  you  know tha t  she  

was  present ing  in  re la t ion  to  R isk  Management  Inves t iga t ion?  

ADV HASINA CASSIM:   P r imar i l y  f rom the  in fo rmat ion  tha t  she  was  

shar ing  w i th  the  pane l  as  we l l  as  the  fac t  tha t  she  ac tua l l y  i s  on  the  

adv isory  pane l  o r  was  a t  the  t ime on  the  adv isory  pane l  fo r  

. . . ( in te rvenes) .  20 

ADV KERRY WILLIAMS:   Bu t  what  do  you  mean the  type  o f  in fo rmat ion?   

What  in fo rmat ion  made i t  appear  to  be  a  R isk  Management?  

ADV HASINA CASSIM:   So  she  spoke about  John Hopk ins  and she  spoke 

about  how i t  was  ac tua l l y  mode l led  on  the  John Hopk ins  and  I  know as  a  

fac t  tha t  tha t  was  ac tua l l y  based pr imar i l y  fo r  the  R isk  Management .   And 
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i n  fac t  there  were  var ious  o ther  th ings  tha t  she  spoke  about .    

The  fac t  tha t  in  fac t  the  foundat ion  o r  her  o rgan isa t ion  was  

invo lved  in  the  in te rven t ions  in  fo rms o f  counse l l ing  w i th  p rov iders  as  we l l  

l eads  me to  be l ieve  tha t  tha t  was  p r imar i l y  what  she  was  ta lk ing  about  

was  in  fac t  R isk  Management  in te rven t ions .   Because . . . ( in te rvenes) .  

ADV TEMBEKA NGCUKAITOBI :   Can I  jus t  ask  you  –  I  mean to  make 

sure  tha t  I  unders tand  the  d is t inc t ion  because a  scheme w i l l  a rgue  tha t  a  

Forens ic  Inves t iga t ion  i s  a lso  R isk  Management  because they  a re  t ry ing  

to  an t i c ipa te  r i sk ,  manage i t  and  i f  there ’s  money  los t ,  c law i t  back .    

So  you  cou ld  e i ther  have  a  scheme tha t  says  we ’ve  go t  two  d i f fe ren t  10 

procedures ,  one  i s  R isk  Management  and  the  o ther  i s  Forens ic  and  they  

maybe draw a  d is t inc t ion .   The  o ther  i s  you  cou ld  look  a t  i t  a f te r  the  event  

and  say  okay  we l l ,  th is  looks  l i ke  i t  was  a  Forens ic  and  th is  looks  l i ke  i t  

was  R isk  Management  and  so .   Bu t  in  o ther  cases  the  d is t ingu ish ing  l ine  

may no t  be  c lear.   You may s ta r t  an  inves t iga t ion  as  quo te  unquote  R isk  

Management ,  you  rea l i se  tha t  ac tua l l y  I  need more  fac ts  and  there fo re  i t  

mus t  m ig ra te  in to  Forens ic .  

So  what ’s  unc lear  to  me is  a re  these  d is t inc t ions  th ings  tha t  you  

have  d rawn yourse l f  o r  a re  th is  apparen t  f rom the  po l i c ies  o f  the  schemes 

or  –  espec ia l l y  i f  they  a l l  u l t imate ly  lead  to  a  Sec t ion  59  c law back .  20 

ADV HASINA CASSIM:   So  I  can  on ly  ta lk  on  my persona l  exper ience .   I  

was  ab le  to  d is t ingu ish  tha t  by  ask ing  a  spec i f i c  ques t ion ,  where  does  

th is  inves t iga t ion  emanate  f rom,  i s  i t  f rom the  R isk  Team or  i s  i t  f rom 

Forens ics  and  in  fac t  when we go  in  w i th  our  p rov iders  in to  what  i s  

t yp ica l l y  a  Forens ics  Inves t iga t ion  the  one ques t ion  I  ask  a lways ,  was  
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there  any  r i sk  ad jus tment  done in  th is  ana lys is  and  the  answer  i s  a lways  

no ,  no  r i sk  ad jus tment  i s  done.    

I t ’s  pure ly  on  the  cod ing  and i t ’s  pure ly  on  the  p rac t i ce  type .   I t ’s  

no t  where  they  take  in to  account  the  fac to rs  re la t ing  to  the  pa t ien t .   Tha t  

may  we l l  come ou t  in  some o f  the  de fences  tha t  the  doc to r  pu ts  fo rward  

bu t  i t ’s  no t  par t  o f  the  ana lys is  tha t ’s  done by  the  Forens ics  Team.  

ADV TEMBEKA NGCUKAITOBI :   So  you  wou ld  say  tha t  because i t  comes 

f rom the  R isk  Team then  i t  has  the  a t t r ibu tes  o f  R isk  Management .  

ADV HASINA CASSIM:   H ’mm.  

ADV TEMBEKA NGCUKAITOBI :   And because a  d i f fe ren t  one  comes f rom 10 

the  Forens ics  Team then  i t  i s  a  Forens ic  Inves t iga t ion .  

ADV HASINA CASSIM:   Cor rec t  bu t  I  can  –  your  po in t  i s  qu i te  cor rec t .   

Bo th  ac tua l l y  a re  po ten t ia l l y  R isk  Management  s t ra teg ies .  

ADV TEMBEKA NGCUKAITOBI:   Yes .  

ADV HASINA CASSIM:   What  I ’m t ry ing  to  c rea te  i s  tha t  d is t inc t ion  i s  in  

te rms o f  the  ana lys is  tha t ’s  done and in  te rms o f  the  p rocess  tha t  then  

fo l lows .   So  I  want  –  even though they  may bo th  u l t imate ly  land  up  in  59  

c law back ,  what ’s  rea l l y  d i f fe ren t  about  the  two d i f fe ren t  t ypes  o f  

inves t iga t ions  i s  the  R isk  Management  in te rven t ion ,  the  one  tha t  

emanates  f rom the  R isk  Management  Team is  –  a l lows  a  p rac t i t i oner  to  be  20 

counse l led .    

There ’s  a  lo t  o f  –  i f  we  can  use  the  lega l  te rm,  per fo rmance 

management  tha t  wou ld  take  p lace ,  they  wou ld  consu l t  w i th  the  p rac t i ce  

on  severa l  occas ions .   They ’ l l  ca l l  them in  and  say,  can  we unders tand  

why  your  p rac t i ce  i s  d i f fe ren t ,  a re  you  ab le  to  do  th is  and  tha t  d i f fe ren t l y.   
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And so  there ’s  a  fa i r  amount  o f  counse l l ing  and  a lmost  remed ia t ion  tha t  

takes  p lace  as  opposed to  in  the  Forens ics  Inves t iga t ion  where  in  fac t  the  

u l t imate  goa l  i s  in  fac t  the  c law back .   I t ’s  no t  about  chang ing  the  manner  

in  wh ich  the  p rac t i ce  ac tua l l y  p rac t i ces .  

 So  i f  I  can  jus t  share  w i th  you  one l i t t l e  th ing  about  when the  

inves t iga t ion  emanates  f rom the  R isk  Management  Depar tment  and  there  

a re  var ious  in te rven t ions  inc lud ing  in  ca l l i ng  in  spec ia l i s t  l i ke  Dr  Adr i  Kok  

to  ass is t  the  p rac t i ce  in  t ry ing  to  change and mod i fy  the i r  behav iour  o r  

the  manner  in  wh ich  they  t rea t  pa t ien ts .   A l l  o f  those  a re  in te rven t ions .   

 What  happens  wh ich  I  th ink  i s  qu i te  d i f fe ren t  i s  tha t  the  p rac t i ce  10 

i s  a l lowed the  oppor tun i ty  to  look  a t  where  perhaps  even though the  

cod ing  i s  used  and cos t  i s  used  where  the  prac t i ce  may be  go ing  wrong.   

So  in  te rms o f  one  par t i cu la r  p rac t i t i oner  tha t  I  was  invo lved  in ,  what  they  

were  no t  do ing  cor rec t l y  was  cod ing  p roper ly  a t  the  end o f  the  ev ent  so  a t  

the  d ischarge  po in t .    

So  they  were  cod ing  based on  the  in i t ia l  assessment  o f  the  

pa t ien t  and  no t  inc lud ing  fo r  example  the  f i l e  d iagnoses  tha t  the  pa t ien t  

had .   And tha t  changed comple te ly  the  ou tcome o f  tha t  ana lys is  because 

i f  the  doc to r  codes  aga in  and  p roper ly  codes  fo r  comorb id i t ies  wh ich  i s  

what  the  funder  then  eventua l l y  rece ives  and  t racks  in  te rms o f  the i r  20 

ana lys is .   Tha t  p rac t i ce  may we l l  no t  be  an  ou t l ie r  because when you  take  

in to  account  comorb id i t ies ,  i f  you  take  in to  account  o ther  r i sk  fac to rs  tha t  

the  way  the  p rac t i ce  manages  tha t  par t i cu la r  pa t ien t  may  we l l  be  in  l i ne  

w i th  a l l  o ther  p rac t i ces .    

So  by  chang ing  cod ing  a lone  or  by  de f in ing  o r  improv ing  on  the  
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cod ing ,  tha t  par t i cu la r  p rac t i ce  no  longer  was  c lass i f ied  as  an  ou t l ie r  

p rac t i ce .   Tha t  t ype  o f  oppor tun i ty  does  no t  ex is t  when the  in te rven t ion  i s  

pure ly  Forens ics .  

ADV TEMBEKA NGCUKAITOBI :   Ja .   Now you see  tha t ’s  par t  o f  the  

compl ica t ion  i s  tha t  you  cou ld  have  these  d is t inc t ions  as  r ig id  o r  you  

cou ld  have  them as  f lu id .   And what  we have  heard  on  the  ev idence is  

tha t  they  a re  in  fac t  f lu id  because an  inves t iga t ion  cou ld  commence as  

Forens ic  bu t  i t  cou ld  migra te  in to  R isk  Management  and  tha t  i s  a l l  the  

cho ice  the  scheme makes .   Another  inves t iga t ion  can  s ta r t  as  R isk  

Management  bu t  i t  cou ld  qu ick ly  tu rn  in to  a  Forens ic .    10 

And so  tha t ’s  why  I  wanted  know whether  you  were  say ing  you ’ve  

d rawn these  d is t inc t ions  yourse l f  and  a l te rna t i ve ly  you  were  tak ing  them 

f rom the  schemes tha t  the  schemes have  separa te  and  d is t inc t  po l i c ies .   

Because the  ev idence  cer ta in ly  as  I  remember  i t  i s  tha t  some 

inves t iga to rs  w i l l  take  a  more  in te rven t ion is t  l i gh t ,  they ’ l l  say  we l l  l e t ’s  t ry  

and  he lp  you .   Bu t  ano ther  inves t iga to r  w i l l  say  there ’s  no  po in t  in  he lp ing  

you ,  le t ’s  jus t  t ry  and  c law as  much as we can .    

So  I  don ’ t  know where  the  –  I  mean I  see  the  po in t  you  a re  mak ing  tha t  a  

R isk  Based Ins t rument  i s  be t te r  because i t ’s  in tended a t  improv ing  

behav iour  whereas  a  Forens ic  Based In te rven t ion  i s  bad  fo r  the  doc to r  20 

because i t ’s  in tended a t  pun i t i ve  ac t ion .   Bu t  I ’m jus t  no t  sure  whether  as  

a  moda l i t y  o f  inves t iga t ion  there  i s  any  bas is  to  say  tha t  these  a re  

d is t inc t  p rac t i ses  because i t  seems to  be  a  lo t  o f  combina t ion  o f  the  

s t ra teg ies .  

ADV HASINA CASSIM:   So  I  can  on ly  share  f rom my exper ience  
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. . . ( in te rvenes) .  

ADV ADILA HASSIM:   Sor ry,  I ’m sor ry.  

ADV HASINA CASSIM:   H ’mm.  

ADV ADILA HASSIM:   Advocate  Cass im be fore  you  respond,  in  your  

response can  you  a lso  jus t  c la r i f y  how –  because one d is t inc t ion  you  see  

when you  look  a t  a  le t te r  f rom the  admin is t ra to r  f rom a  Forens ic  

Inves t iga to r,  i t  says  we have  been iden t i f ied  –  you  have  been iden t i f ied  

as  an  ou t l ie r  a t  the  fo l low ing  respec ts .   And tha t  emerges  f rom what  we 

are  to ld  i s  da ta  base  and a lgor i thm program tha t  k icks  ou t  the  ou t l ie rs .  

   And how is  tha t  d i f fe ren t  f rom what  –  how a  compla in t  i s  10 

i n i t i a ted  f rom a  R isk  Management  perspec t i ve?   I s  there  a  d i f fe ren t  way  in  

wh ich  the  ou t l ie r  i s  iden t i f ied?  

ADV HASINA CASSIM:   There ’s  a  comple te ly  d i f fe ren t  way  in  wh ich  the  

ou t l ie r  i s  iden t i f ied  and  in  fac t  . . . ( in te rvenes) .  

ADV ADILA HASSIM:   I  d id  no t  want  to  des t ruc t  f rom the  ques t ion  tha t  

the  Cha i r  pu ts  to  you  so  i f  you  can  address  bo th ,  thanks .  

ADV HASINA CASSIM:   Okay.   So  i t  i s  poss ib le  tha t  the  one  migra tes  

f rom the  o ther.   I  can  on ly  share  w i th  you  f rom my exper ience  however  in  

my exper ience  the  f i r s t  le t te r  tha t  the  p rov ider  rece ives  i s  usua l l y  

ind ica t i ve  o f  what  t ype  o f  inves t iga t ion .    20 

So i t  w i l l  a lways  say  the  Forens ics  Team o f  tha t  par t i cu la r  

hea l thcare  funder  o r  admin is t ra to r  i f  i t  came f rom a  Forens ics  

Depar tment .   In  my exper ience  in  inves t iga t ions  tha t  emanated  f rom the  

R isk  Management  Depar tment ,  they  were  no t  p resented  w i th  tha t  t ype  o f  

le t te r.    
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In  fac t  what  I  w i l l  show you when you  ge t  your  pack  i s  an  

example  o f  what ’s  p resented  to  the  p rov ider  when i t ’s  a  R isk  Management  

In te rven t ion .   And the  da ta  se ts  a re  comple te ly  d i f fe ren t .   In  fac t  when 

Forens ics  –  when i t  emanates  f rom Forens ics  there ’s  very  l i t t l e  suppor t ing  

documenta t ion  tha t  goes  w i th  the  inv i ta t ion  to  meet  whereas  w i th  the  R isk  

Management  In te rven t ion  there ’s  a  book le t  and  i t ’s  I  th ink  about  30  pages  

o f  in fo rmat ion  about  tha t  par t i cu la r  p rac t i ce  and  how tha t  p rac t i ce  has-  

compares  to  the  un iverse  o f  p rac t i ces  –  s im i la r  p rac t i ces .    

So  i t ’s  a  fa r  more  robus t  ana ly t i ca l  p rocess  and I  th ink  what ’s  

ind ica t i ve  i s  where  i t  emanates  f rom and jus t  to  c la r i f y  in  our  exper ience 10 

none o f  them have ac tua l l y  m ig ra ted  f rom the  one area  to  the  o ther.   So  

and I ’m on ly  ta lk ing  about  my exper ience .   Where  i t  s ta r ts  ou t  in  

Forens ics  i t  usua l l y  ends  in  Forens ics ,  i f  i t  s ta r ts  ou t  in  the  R isk  

Management  Depar tment  i t  w i l l  end  in  the  R isk  Management  Depar tment .  

ADV KERRY WILLIAMS:   I t ’s  jus t  i t  seems to  me tha t  the  R isk  

Management  component  doesn ’ t  re la te  to  f raud ,  was te  and  abuse.    

ADV HASINA CASSIM:   So  the  reason  why  I  ra ise  tha t  i s  because in  fac t  

i t  s t i l l  deemed to  be  the  ou t l ie r  because what  Dr  Adr i  Kok  spec i f i ca l l y  

p resented  to  the  pane l  who re la ted  p r imar i l y  to  the  R isk  Management  

In te rven t ion  and  does  no t  app ly  necessar i l y  to  the  Forens ics  20 

In te rven t ions .  

ADV KERRY WILLIAMS:   I  th ink  my las t  ques t ions  a re  –  I  have  jus t  

look ing  a t  D iscovery ’s  submiss ion  because what ’s  a lso  t roub l ing  me about  

i t  –  th is  i s  tha t  i t ’s  no t  a  d is t inc t ion  tha t  D iscovery  i t se l f  d raws and they  

say  they  have  re f ined  the i r  r i sk  ra t ing  too l  to  be  more  e f fec t i ve  and  
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i den t i f y ing  po ten t ia l  f raud ,  was te  and  abuse cases .   So  i t  does  –  I  mean I  

mus t  be  hones t  the  scheme has  to  exp la in  th is  to  us  i t se l f  i f  i t ’s  cor rec t  

what  you  say ing .  

ADV HASINA CASSIM:   I  th ink  i t  wou ld  be  a  very  va l id  ques t ion  to  pu t  to  

the  scheme and I  th ink  the  documenta t ion  tha t  I ’m go ing  to  be  showing  

you  in  fac t  w i l l  l ook  –  i s  qu i te  d i f fe ren t  when i t ’s  a  Forens ics  Inves t iga t ion  

versus  a  R isk  Management  In te rven t ion .    

And I ’d  l i ke  to  a lso  emphas ise  i t  when we ask  and we ask  to  

accompany  a  p rov ider  in to  a  meet ing ,  the  one  ques t ion  I  a lways  pu t  when 

the  ana ly t i cs  a re  p resented  to  us  i s ,  was  there  r i sk  ad jus tment .   And in  10 

every  case  there  was  a  Forens ics  Inves t iga t ion  we were  to ld  no .    

ADV KERRY WILLIAMS:   So  i s  the  r i sk  ra t ing  too l  tha t  D iscovery  uses ,  i s  

i t  used  in  the  R isk  Management  Inves t iga t ions?  

ADV HASINA CASSIM:   I t  i s  used  in  the  R isk  Management  In te rven t ion  

bu t  no t  necessar i l y  and  I  can ’ t  say  ca tegor ica l l y  tha t  i t ’s  never  app l ied  in  

the  Forens ics  Inves t iga t ions .   Bu t  in  the  inves t iga t ions  tha t  I ’ ve  been 

invo lved  in ,  when the  ques t ion  i s  pu t  to  the  Forens ics  Depar tment ,  was  

there  any  r i sk  ad jus tment  taken  in to  account  here ,  we are  to ld  

ca tegor ica l l y  no t .  

ADV KERRY WILLIAMS:   So  your  ev idence comple te ly  con t rad ic ts  then  20 

what  I ’ ve  jus t  read  ou t  to  you?  Okay,  we unders tand  tha t .  

ADV HASINA CASSIM:   A lso  my co l league has  jus t  reminded me tha t  in  

fac t  where  i t ’s  re levant  we ’ve  ac tua l l y  asked fo r  the  Forens ic  Depar tment  

to  inc lude  the  spec i f i c  peop le  f rom Risk  Management  in  our  

representa t ions .   So  we ’ve  asked fo r  the  C l in ica l  Cod ing  Depar tments  fo r  
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example  fo r  the i r  representa t i ves  to  be  b rought  in to  our  consu l ta t ions .   

They  no t  o rd inar i l y  par t  o f  a  Forens ics  Inves t iga t ion .    

 So  I ’m no t  go ing  to  go  th rough the  de ta i l s  un less  you  want  me to  

bu t  I  –  why  I  d is t ingu ish  be tween those  two types  o f  inves t iga t ions .   Bu t  I  

a lso  want  to  jus t  exp la in  one  impor tan t  po in t  under  the  Forens ic  

Inves t iga t ion .   Of ten  t imes  the  Forens ics  Inves t iga t ions  happen in  waves  

as  I ’ ve  ment ioned ear l ie r.   So they  take  d isc ip l ines  and  they  inves t iga te  

spec i f i c  a t  a  d isc ip l ine  leve l  bu t  somet imes  they  a lso  in i t ia te  i t  because o f  

a  t ip -o f f  o r  the  p robes .    

None o f  the  inves t iga t ions  tha t  I  was  invo lved  in  inc luded the  10 

probes  so  I  rea l l y  won ’ t  be  ab le  to  answer  any  ques t ions  a round whether  

there  was  en t rapment  o r  whether  there  were  probes  and what  the  

mechan ism are  o f  peop le  go ing  in  there  and  in  fac t  sor t  o f  in  the  

c landes t ine  way  t ry ing  to  uncover  in fo rmat ion  about  a  p rac t i ce .    

Mos t  o f  them –  a  number  o f  them ac tua l l y  d id  re fe r  to  t ip -o f fs  

and  what ’s  impor tan t  and  I  ta lk  about  th is  in  te rms o f  the  p rocedura l  

concerns  tha t  I  have  a round inves t iga t ions  i s  tha t  when in fo rmat ion  i s  

reques ted  about  those  spec i f i c  t ip -o f fs ,  they  never  p rov ide  i t .  

ADV ADILA HASSIM:   I s  tha t  why  you  use  the  word  “purpor ted ly ”?  

ADV HASINA CASSIM:   Yes .    20 

ADV ADILA HASSIM:   And you ’ l l  be  te l l i ng  us  more  about  tha t .  

ADV HASINA CASSIM:   I  w i l l  and  then  o f ten  t imes  the  Forens ics  ones  a re  

on  p rac t i ces  where  there ’s  t ime based,  aga in  ano ther  d is t ingu ish ing  fac to r  

in  te rms o f  the  R isk  Management  Inves t iga t ions  i s  tha t  they  p r imar i l y  

d isc ip l ines  tha t  a re  as  I  ment ioned ear l ie r  consu l t ing  d isc ip l ines .   I  don ’ t  
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th ink  the  techn iques  have  been re f ined  enough to  be  ab le  to  do  p roper  

robus t  ana ly t i cs  on  p rac t i ces  tha t  a re  more  surg ica l  based or  combina t ion  

p rac t i ces .  

 So  the  ma jo r i t y  o f  the  ones  where  in  fac t  there  were  R isk  

Management  In te rven t ions  a re  phys ic ian  p rac t i ses ,  paed ia t r i c  p rac t i ses ,  

I ’m t ry ing  to  th ink  there  was  a  th i rd  one ,  bu t  those  a re  the  ones  in  fac t  

they  a re  p r imar i l y  consu l t ing  based d isc ip l ines  and  sor t  o f  lend  

themse lves  to  some type  o f  ana ly t i cs .   Oh yes ,  the  o ther  my co l league 

jus t  reminded me,  psych ia t ry,  psych ia t ry  was  the  o ther  one  where  in  fac t  

there ’s  a  –  i s  more  R isk  Management .  10 

 So  th is  i s  what  t yp ica l l y  a  R isk  Management  repor t  wou ld  look  

l i ke .   I t  wou ld  -  i t ’s  ca l led  a  Qua l i t y  Repor t .   I t  has  a  number  o f  

parameters  tha t  a re  measured  as  I  sa id  inc lud ing  in  hosp i ta l  even t  cos t ,  

readmiss ion  ra tes ,  leng th  o f  s tay,  the  use  o f  ICU H igh  Care ,  a l l  o f  those  

parameters  a re  ac tua l l y  cons idered  in  th is  t ype  o f  an  inves t iga t ion .   And 

usua l l y  i t  goes  th rough var ious  s tages ,  the  p rov iders  consu l ted  w i th ,  

there ’s  counse l l ing  p rov ided  and on ly  when i t  comes to  a  po in t  where  they  

be l ieve  tha t  the  p rac t i ce  i s  ac tua l l y  be ing  reca lc i t ran t  in  some way,  no t  

o f fe r ing  in fo rmat ion ,  no t  w i l l i ng  to  change w i l l  i t  then  become a  s l igh t l y  

more  in tense  type  o f  engagement  and  I ’m o f ten  ca l led  in  a t  tha t  s tage  20 

on ly.  

 So  what  I  wanted  to  h igh l igh t  though th is  comes f rom a  very  

separa te  type  o f  inves t iga t ion ,  i t ’s  go t  no th ing  to  do w i th  the  R isk  

Management  Inves t iga t ions  tha t  I  was  ta lk ing  about .   Bu t  th is  comes f rom 

what  au thor i t y  does  the  admin is t ra to r  o r  the  managed care  en t i t y  ac tua l l y  
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has  to  conduc t  inves t iga t ions .   And i t  rea l l y  comes f rom a  very  spec i f i c  

inves t iga t ion  re la t ing  to  pharmac is ts  where  in  fac t  the  ques t ions  was  then  

pu t  to  th is  par t i cu la r  scheme,  on  what  s t reng th  d id  they  ac tua l l y  asked 

the  in fo rmat ion  tha t  they  were  ask ing  and we wanted  to  know how they  

were  mandated .    

 Now we know i t s  schemes,  c rea tu res  o f  s ta tu te  and  when they  

ac tua l l y  engage the  serv ices  o f  an  admin is t ra to r  o f  a  managed care  

en t i t y,  there ’s  a  p roper  con t rac t  and  a  mandate  tha t  has  to  suppor t  tha t .   

When we were  to ld  tha t  no ,  th is  i s  par t  o f  the  scheme ru les  and  then  we 

sa id  po in t  us  spec i f i ca l l y  to  wh ich  scheme ru le .   And they  po in ted  us  to  10 

th is  par t i cu la r  scheme ru le  and  low and beho ld  tha t  par t i cu la r  scheme 

ru le  spec i f i ca l l y  re fe rs  to  member  f raud .   There ’s  no th ing  in  the  scheme 

ru les  tha t  re fe r  to  Prov ider  Inves t iga t ions .   We then  asked on  what  

s t reng th  they  ac tua l l y  were  reques t ing  the  in fo rmat ion .   We were  to ld  

there ’s  a  f raud  po l i cy.   We asked fo r  the  f raud  po l i cy,  i t  never  

mater ia l i sed .    

I  have  g rave  concerns  and  I  th ink  the  ques t ion  shou ld  be  pu t  to  

every  s ing le  funder  tha t  you  go ing  to  be  inves t iga t ing  to  ask  on  what  

au thor i t y  any  o f  these  inves t iga t ions  a re  p re fo rmed.   And I  want  to  

emphas is  one  po in t ,  we  know tha t  we work ing  a  th i rd-par ty  payer  modu le  20 

i n  the  p r i va te  sec to r.   The  re la t ionsh ip  i s  be tween the  scheme and i t s  

member  and  there ’s  a  separa te  re la t ionsh ip  be tween the  pa t ien t  and  the  

doc to r.   There  may or  may no t  be  a  d i rec t  re la t ionsh ip  be tween the  

scheme and the  p rov ider  and  tha t ’s  . . . ( in te rvenes) .  

ADV TEMBEKA NGCUKAITOBI :   And why  do  say  tha t  a t  Sec t ion  59  o f  the  
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Act  doesn ’ t  app ly,  why  do  we have  to  go  to  the  ru les ,  because my 

unders tand ing  i s  tha t  a l l  o f  these  inves t iga t ion  and  recovery  a re  done 

under  the  Ac t .  

ADV HASINA CASSIM:   The  fac t  tha t  they  ac tua l l y  do ing  the  ana lys is  on  

a  p rac t i ce  has  to  come f rom some ins t ruc t ion .   Sec t ion  59  i t se l f  doesn ’ t  

say  tha t  you  can  ac tua l l y  do  the  type  o f  ana ly t i cs  and  inves t iga t ion  in to  a  

p rac t i ce .   Tha t  has  to  come f rom a  mandate  tha t  the  scheme wou ld  g ive  

an  Admin is t ra to r  o r  Managed Care  Ent i t y  o r  Forens ics  Depar tment  to  say  

you  can  take  a t  a  p rac t i ce  leve l  do  the  ana lys is .   And I  w i l l  ta lk  about  

Sec t ion  59  . . . ( in te rvenes) .  10 

ADV TEMBEKA NGCUKAITOBI :   Why do  you  say  tha t?  

ADV HASINA CASSIM:   I ’ l l  ta lk  about  Sec t ion  59  and regu la t ions  5  and  6  

a t  the  end  o f  my presenta t ion ,  i f  you  don ’ t  m ind .   Bu t  th is  was  a  g rave  

concern  to  me and I ’ l l  –  the  o ther  reason –  i ssue  tha t  I  wanted  to  ra ise  

and  I  emphas ise  i t ,  the  scheme ru les  a re  des igned and wr i t ten  in  a  

manner  wh ich  c rea tes  –  b r ings  about  c la r i t y  and  the  re la t ionsh ip  be tween 

the  scheme and i t s  membersh ip  wh ich  c rea tes  a  d i f f i cu l t y  when the  

scheme ac tua l l y  then  takes  i t  upon i t se l f  to  inves t iga te  and  sanc t ion  

p rov iders  because the  ques t ion  i s  about  whether  they  have  the  au thor i t y  

o r  the  ju r i sd ic t ion  to  do  so .  20 

 The  o ther  fac to r  tha t  we want  –  I  wanted  to  emphas ise  here  i s  

tha t  i t  becomes easy  to  unders tand  your  ru les ,  the  scheme ru les  i f  you ’ re  

a  member  tha t  be longs  to  a  spec i f i c  scheme.   I  mean I  know tha t  a t  any  

one  po in t  in  t ime a  member  can  on ly  be long  to  one  scheme.   Bu t  to  

expec t  a  p rov ider  to  be  au fa i t  w i th  the  ru les  o f  82  schemes and var ious  
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opt ions  i s  imposs ib le  o r  i f  –  to  be  on  tha t  s ide  a  very  d i f f i cu l t  task  and  

tha t  to  rever t  to  because the  ques t ion  was  pu t  once  and I  asked them,  

why  wou ld  you  impose th is  requ i rement  on  a  p rov ider  and  they  sa id  bu t  

our  scheme ru les  say  so .   And I  sa id  i s  the  expec ta t ion  then  tha t  every  

s ing le  doc to r  who prac t i ces  has  to  know the  scheme ru les  o f  82  d i f fe ren t  

schemes in  the  count ry?    

I t  i s  no t  p rac t i ca l .   And o f ten  t ime a  pa t ien t  wa lks  in to  a  doc to rs  

rooms unannounced or  they  land  up  in  casua l ty.   For  the  doc to r  to  have  to  

appr ise  themse lves  o f  the  scheme ru les  o f  every  s ing le  scheme,  I  don ’ t  

be l ieve  tha t  was  the  in ten t ion  o f  these  ru les .   The  in ten t ion  o f  these  ru les  10 

was to  govern  the  re la t ionsh ip  be tween the  member  and  the  scheme.    

ADV TEMBEKA NGCUKAITOBI :   I  mean I  th ink  we can  accept  tha t .   I  

th ink  the  rea l  i ssue  i s  whether  o r  no t  Sec t ion  59  empowers  the  scheme to  

c law back  mon ies  f rom doc to rs .  

ADV HASINA CASSIM:   Ja ,  I  w i l l  –  I  wanted  –  I  w i l l  ta lk  about  tha t .   I  

have  go t  my own in te rp re ta t ion  o f  Sec t ion  59  and regu la t ion  5 ,  6  and  –  5  

and  6 .   And . . . ( in te rvenes) .  

ADV TEMBEKA NGCUKAITOBI :   I  mean a l l  I ’m say ing  i s  tha t  I  th ink  tha t  

the  c r i t i c i sm tha t  a  doc to r  shou ld  know each and every  ru le ,  I  mean tha t ’s  

f ine  bu t  fo r  a  d i f fe ren t  exerc ise  because the  s ta tu te  source  tha t ’s  been 20 

put  square ly  be fo re  us  i s  Sec t ion  59 .  

A D V  H A S IN A C A S S IM :   O k a y,  s o  i n  t e rm s  o f  s y s te m ic  i s s u e s ,  I  w a n te d  

to  e x p la in  t h i s .   T h i s  d id  c o m e  u p ,  t h e  w h o le  i s s u e  i s  a ro u n d  

d i s c r im in a t i o n ,  I  h a v e  to  s ta te  c a te g o r i c a l l y  t h a t  i n  o u r  e x p e r ie n c e  w e  

d o  n o t  s e e  a n y  ra c ia l  c o n s id e ra t i o n s  a p p ly in g  i n  w h a t  i n i t i a te s  a n  
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i n v e s t i g a t i o n .   H o w e v e r,  I  d o  th in k  i t  i s  im p o r ta n t  f o r  t h e  p a n e l  t o  

u n d e rs ta n d  th a t  t h e re  a re  s o m e  s y s te m ic  f a c to r s  t h a t  m a y  re s u l t  i n  w h y  

p ra c t i c e s  t h a t  o p e ra te  i n  p r im a r i l y  l o w  s o c io -e c o n o m ic  a re a s  a re  t h e  

o n e s  th a t  a re  a c tu a l l y  m o re  s u s c e p t ib le  t o  t h e s e  fo rm s  o f  a n a ly t i c s .

 T h e  o n e  a s p e c t  i s  t h a t  w e  kn o w  th a t  t h e  s c h e m e  m e m b e rs h ip  i s  

p r im a r i l y  i n  L S M  7  to  1 0 .  O k a y ?   T h e re  i s  a  s tu d y  f r o m  E c o n e x  th a t  

a c tu a l l y  c o n f i rm e d  th a t .   S o  th a t  i s  y o u r  h ig h e r  s o c io -e c o n o m ic  g ro u p s .  

B u t  i s  h a s  e v o l v e d  o v e r  t im e  w h e re  i n  f a c t  m e m b e rs  h a v e  i n  f a c t  

b e c o m e  m e m b e rs  o f  s c h e m e s  th ro u g h  th e i r  e m p lo y e r  a g re e m e n ts  a n d  

th e re  w a s  i n  f a c t  a  g re a t  e f f o r t  m a d e  t o  t r y  a n d  b r i n g  i n  t h e  l o w  in c o m e  10 

g ro u p s  i n to  t h e  m e d ic a l  s c h e m e  in d u s t r y,  h o w e v e r,  t h e  s c h e m e  d e s ig n  

d id  n o t  e v o l v e  a n d  c h a n g e  in  a c c o rd a n c e  w i th  t h a t  d r i v e  t o  b r i n g  i n  t h e  

m o re  b lu e  c o l l a r  w o rk e rs .    

 W h a t  i s  p re v a le n t  a n d  re m a in s  i n  p la c e  a re  t h e  l e v y in g  o f  c o -

p a y m e n ts  w h e n  p a t i e n t s  a c tu a l l y  g o  o u t  o f  n e tw o rk  f o r  e x a m p le  w h e n  

th e y  u s e  a f f o rm e d  m e d ic a t i o n .   T h e re  i s  a l s o  d e d u c t i b le s ,  s o  i f  y o u  

e le c t i v e l y  c h o o s e  to  b e  a d m i t t e d  i n  a  f a c i l i t y  t h a t  i s  n o t  p a r t  o f  t h e  

n e tw o rk  t h a t  y o u  b e lo n g  to  y o u  c a n  b e  l e v ie d  w i th  a  d e d u c t i b le .   T h i s  

c o n c e p t  o f  s a v in g s  a c c o u n ts  a s  w e l l ,  i t  i s  a l l  p a r t  o f  t h e  n e w  g e n e ra t i o n  

s c h e m e s  a n d  th e  s c h e m e  ru le s  th e m s e lv e s  a c tu a l l y  c re a te  s o m e  o f  t h e  20 

p ro b le m s  th a t  I  t h in k  p ro v id e rs  a c tu a l l y  h a v e  to  d e a l  w i t h .   T h in g s  l i k e  

e x c lu s io n s  fo r  o u tp a t i e n t  d ia g n o s t i c s .   S o ,  i f  y o u  h a v e  a  p a t i e n t  t h a t  

h a s  re c u r re n t  h e a d a c h e s  a n d  y o u  re a l l y  w a n t  t o  d o  a n  M R I  o n  th i s  

p a t i e n t  a n d  th e y  d o  n o t  h a v e  d i s p o s a b le  i n c o m e  o r  d o  n o t  h a v e  a  

s a v in g s  a c c o u n t ,  t h e  c h a n c e s  a re  th a t  t h e  d o c to r  w o u ld  w a n t  t o  a d m i t  
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t h a t  p a t i e n t ,  t o  a b le  t o  p e r fo rm  s o m e  o f  t h o s e  d ia g n o s t i c s  w h ic h  

p ro b a b ly  i n  t h e  l o n g e r  t e rm  w i l l  c re a te  a  s l i g h t  d i s to r t i o n  i n  t h a t  

p ra c t i c e  b e c a u s e  th a t  p ra c t i c e  w i l l  h a v e  a  h ig h e r  a d m is s io n  ra te  t h a n  a  

p ra c t i c e  t h a t  d o e s  n o t  h a v e  to  a d m i t  b e c a u s e  th e y  a c tu a l l y  o p e ra te  i n  a  

h ig h e r  s o c io -e c o n o m ic  a re a  w h e re  i n  f a c t  p a t i e n t s  a re  q u i t e  w i l l i n g  t o  

d ip  i n to  t h e i r  p o c k e ts  a n d  p a y  fo r  s o m e  o f  t h o s e  d ia g n o s t i c  t e s t s .   S o  

th e s e  a re  s y s te m ic  p ro b le m s .  

 T h e re  i s  a l s o  n o n -p a y m e n t  f o r  c e r ta in  f u n c t i o n s  th a t  p ro v id e rs  

a re  e x p e c te d  to  p e r fo rm  a n d  th e y  a re  e x p e c te d  to  p e r fo rm  th a t  e i t h e r  b y  

t h e  s c h e m e  th e m s e lv e s  o r  b y  e m p lo y e rs  o r  b y  m e m b e rs .   S o ,  f o r  10 

e x a m p le ,  d o c to r s  h a v e  to  w r i t e  r e p o r t s ,  es p e c ia l l y  p s y c h ia t r i c ,  

p s y c h ia t r i s t s  h a v e  to  w r i t e  r e p o r t s  w h e n  th e  p a t i e n t s  n e e d  to  b e  e i t h e r  

g i v e n  a b s e n c e  f r o m  w o rk  f o r  a  l o n g  d u ra t i o n  o f  t im e ,  a l l  o f  t h o s e  

re p o r t s  t h a t  t a k e  a  f a i r  a m o u n t  o f  t im e  to  c o m p i l e  a re  n o t  f u n d e d  b y  

m e d ic a l  s c h e m e s .   A n d  i t  i s  p ro b a b ly  u n re a l i s t i c  t o  e x p e c t  a  p a t i e n t  

t h e m s e lv e s  to  p a y  fo r  t h o s e  re p o r t s .   

 S o  w h a t  h a p p e n s  i s  t h a t  t h e  d o c to r  m a y  w e l l ,  a n d  I  a m  n o t  

s a y in g  i t  h a s  h a p p e n e d ;  c o n s id e r  c la im in g  fo r  a  c o n s u l ta t i o n  i n  l i e u  o f  

h a v in g  to  w r i t e  a  re p o r t .   A g a in  i t  c re a te s  a  d i s to r t i o n  i n  t h a t  p a r t i c u la r  

p ra c t i c e .   S im i la r l y,  w h e n  a  d o c to r  h a s  to  a p p ly  f o r  P M B ,  w h ic h  i s  r e a l l y  20 

p a r t  o f  w h a t  t h e  s c h e m e  d e m a n d s ,  o k a y ?   T h a t  a p p l i c a t i o n  fo r  P M B  

b e n e f i t  i s  n o t  c o v e re d  b y  t h e  s c h e m e  o u t  o f  t h e  r i s k  b e n e f i t .   I t  i s  p a id  

f o r,  i f  a t  a l l ,  f r o m  th e  M S A a n d  a t  M S A o f te n  p a t i e n t s  r e a l l y  t r y  a n d  

p ro te c t  t h e i r  M S A w h e re  th e y  h a v e  th a t .   S o  th o s e  a c t i v i t i e s  t h a t  a  

d o c to r  i s  e x p e c te d  to  c o m p ly  w i t h  a re  n o t  b e in g  c o v e re d  i n  t h e  n o rm a l  
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s c h e m e  o f  w h a t  a  s c h e m e  s h o u ld  p a y.    A n d  s o ,  s o m e  o f  t h e  

p ro v id e rs  c i r c u m n a v ig a te  t h e s e  re s t r i c t i o n s  b y  e i t h e r  c h a rg in g  fo r  a  

c o n s u l ta t i o n  i n  l i e u  o f  e i t h e r  a  t e le c o n s u l t a t i o n  o r  a  re p o r t  t h a t  t h e y  

h a v e  to  w r i t e .    

 I n  t e rm s  o f  p ro c e d u ra l  i s s u e s  th a t  w e  h a v e  h a d  w i th  t h e  

i n v e s t i g a t i o n s ,  a n d  I  s p e a k  p r im a r i l y  i n  th i s  i n s ta n c e  a b o u t  t h e  

F o re n s i c s  I n v e s t i g a t i o n s ,  t h e re  i s  d e f i n i t e l y  a n  a s y m m e t ry  o f  p o w e r  a n d  

re s o u rc e s .   P ro v id e rs  a re  s u m m o n e d  in to  f a i r l y  b ig  o rg a n is a t i o n s  i n  t h e  

b ig  c i t i e s ,  t o  c o m e  in  a n d  p re s e n t  t h e i r  c a s e s .   T h e y  a re  g i v e n  v e ry  

s h o r t  n o t i c e .   T h e re  i s  a  c o n f l a t i o n  i n  t e rm s  o f  w h e th e r  t h i s  i s  a  f r a u d  10 

i n v e s t i g a t i o n ,  a b u s e  o r  w a s te .   I t  i s  n o t  c l e a r  f r o m  th e  l e t t e r  t h a t  

p ro v id e rs  a re  g i v e n  e x a c t l y  w h a t  t h e  i n v e s t i g a t i o n  i s  a b o u t .   T h e y  a re  

g i v e n  u n re a s o n a b le  t im e l i n e s .   T h e y  a re  a s k e d  to  b r i n g  i n  s ig n i f i c a n t  

p a t i e n t  r e c o rd s  w i th in  a  v e ry  s h o r t  p e r io d  o f  t im e .   A n d  o f t e n  th e  t im e  

f r a m e s  th e y  a re  g i v e n  o r  t h e  n u m b e r  o f  p a t i e n t  f i l e s  t h e y  a re  e x p e c te d  

to  b r i n g  i n  i s  i n c o n s i s te n t .   I t  i s  n o t  t h e  s a m e  fo r  d i f f e re n t  p ro v id e rs  

e v e n  w i th in  t h e  s a m e  d i s c ip l i n e .  

 I n  t e rm s  o f  t h e  c o n d u c te d  h e a r in g s ,  i t  i s  v e ry  i n q u i s i t o r i a l ,  

o f t e n  l e d  b y  t h e  i n v e s t i g a to rs  t h e m s e lv e s .   I t  h a s  b e e n  d e s c r ib e d  a s  a  

m e d ia t i o n .   I t  i s  a n y th in g  b u t  a  m e d ia t i o n .   I n  l e g a l  t e rm s  w e  k n o w  w h a t  20 

m e d ia t i o n  e n ta i l s ,  y o u  w o u ld  h a v e  a n  i n d e p e n d e n t  p e rs o n  w h o  w o u ld  

p re s id e  o v e r  a  m e d ia t i o n .   T h a t  d o e s  n o t  e x i s t .   T h e re  i s  a  d e a r th  o f  

i n fo rm a t io n  th a t  i s  p ro v id e d  i n  f a c t  a t  t h e  o u ts e t .   I t  i s  v e ry  i n t im id a t i n g  

s o  i t  i s  n o t  u n u s u a l  t o  f i n d  th a t  t h e  e n t ra n c e  to  a  F o re n s i c s  D e p a r tm e n t  

a  s ig n  th a t  s a y s ,  s m i le  y o u  a re  o n  c a m e ra  s o  th a t  y o u  k n o w  th a t  y o u  
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a re  a c tu a l l y  b e in g  s c ru t i n i s e d  a n d  e v e ry  s in g le  w o rd  y o u  s a y  i s  g o in g  to  

b e  re c o rd e d .   Yo u  a re  a s k e d  to  s ig n  a  re c o rd  o f  p ro c e e d in g s  a t  t h e  v e ry  

e n d  o f  y o u r  e n g a g e m e n t .   Yo u  a re  n o t  a l l o w e d  th e  t im e  to  p e rus e  th e  

d o c u m e n t  p ro p e r l y.   Yo u  a re  n o t  a l l o w e d  to  t a k e  th e  d o c u m e n t  h o m e  

a n d  re tu rn  i t  t h e  n e x t  d a y  o r  w h e n  y o u  a re  c o m fo r ta b le  w i th  t h e  c o n te n t .   

Yo u  a re  e x p e c te d  to  d o  i t  t h e n  a n d  th e re .   

 O h ,  y e s ,  a n d  th a t  i s  a n  im p o r ta n t  p o in t  t h a t  m y  c o l l e a g u e  h a s  

j u s t  r e m in d e d  m e  o f ,  i s  t h a t  i f  y o u  a c tu a l l y  d i s p u te  a n y  o f  w h a t  t h e y  

h a v e  re c o rd e d  in  t h e  re c o rd  o f  p ro c e e d in g s ,  y o u  a re  n o t  a l l o w e d  to  

m a k e  a n  a m e n d m e n t .   T h e y  w i l l  n o t  a l l o w  y o u  to  d o  s o .   I f  y o u  a s k e d  10 

a b o u t  t h e  t i p -o f f  a g a in ,  y o u  a re  l u re d  i n to  t h e  m e e t in g  b e c a u s e  th e y  a s k  

y o u  to  b r i n g  th e s e  re c o rd s  a n d  w h e n  y o u  a r r i v e  a t  t h e  m e e t in g  th e y  te l l  

y o u  a b o u t  t h i s  t i p -o f f  a n d  y o u  a s k  a b o u t  t h e  t i p -o f f  a n d  y o u  a re  n o t  

g i v e n  a n y  i n fo rm a t io n  a b o u t  w h o  c o m p la in e d ,  w h a t  t h e  n a tu re  o f  t h e  

c o m p la in t  w a s ,  t h e  d a te ,  t im e  o r  a n y  o f  t h e  a s p e c ts  a b o u t  t h e  

c o m p la in t .   W h e n  a s k e d  w h e th e r  t h a t  i n fo rm a t io n  w i l l  b e  fo r th c o m in g  

y o u  a re  to ld  t h a t  i n  f a c t  i t  i s  s u b je c t  t o  w h e th e r  t h e  p a t i e n t ,  o r  w h o e v e r  

t h e  i n fo rm e r  w a s ,  w i l l  c o n s e n t  t o  y o u  b e in g  g i v e n  th a t  i n fo rm a t io n .  

 A n d  th e n  i n  t e rm s  o f  c o n s e n ts ,  a  l o t  o f  o u r  p ro v id e rs  h a v e  

ra i s e d  th e  i s s u e  o f  p a t i e n t  c o n s e n t .   I  k n o w  i t  h a s  c o m e  u p  s e v e ra l  20 

t im e s  i n  s u b m is s io n s  th a t  y o u  h a v e  h e a rd  w h e re  p a t i e n ts ,  w h e re  

p ro v id e rs  a re  c o n c e rn e d  a b o u t  d i v u lg in g  c l i n i c a l  i n fo rm a t io n  to  t h i r d  

p a r t i e s .   W e  a d v i s e d  m o s t  o f  o u r  p ro v id e rs  n o t  t o  m a k e  th i s  a n  i s s u e  

b e c a u s e  w e  re a l i s e  i t  g o e s  n o w h e re .   I f  y o u  re s i s t  a n d  y o u  s a y  I  a m  n o t  

p re p a re d  to  p ro v id e  y o u  w i th  t h e  c l i n i c a l  i n fo rm a t io n ,  b a s i c a l l y  t h e y  w i l l  
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j u s t  s u s p e n d  y o u r  p ra c t i c e .   S o ,  w e  e n c o u ra g e  th e m  to  i n  f a c t  p ro v id e  

th e  i n fo rm a t io n  b u t  w e  p re fe r  t h a t  t h e  i n fo rm a t io n  b e  p re s e n te d  i n  

p e rs o n  s o  th a t  i n  f a c t  w h e n  y o u  a re  g o in g  th ro u g h  th e  f i l e s  y o u  a re  n o t  

h a n d in g  c o p ie s  o f  c l i n i c a l  n o te s .   Yo u  a c tu a l l y  a re  e x p la in in g  w h a t  

t h o s e  n o te s  a c tu a l l y  m e a n .    

 H o w e v e r,  a n d  i t  r e a l l y  c o m e s  to  m y  n e x t  c a te g o ry  w h ic h  i s  t h e  

s u b s ta n t i v e  i s s u e s  a ro u n d  th i s  c o n s e n t .   S o  s o m e  o f  o u r  p ro v id e rs  a re  

s t i l l  q u i t e  s k i t t i s h  a b o u t  h a v in g  to  p ro v id e  th i s  i n fo rm a t io n ,  s o  w e  h a v e  

a s k e d  th e  fu n d e rs  i f  t h e y  a re  c o m fo r ta b le  t h a t  t h e y  h a v e  a  r i g h t  t o  

a c c e s s  th i s  c l i n i c a l  i n fo rm a t io n .   W o u ld  t h e y  b e  p re p a re d  to  i n d e m n i f y  10 

t h e  p ro v id e r  i n  t h e  e v e n t  o f  l i t i g a t i o n  w h e re  i n  f a c t  t h e  p a t i e n t  o r  f a m i l y  

m e m b e r  s a y s  y o u  d i s c lo s e d  w h a t  w a s  c o n f i d e n t i a l  a n d  I  a m  n o w  s u in g  

y o u  fo r  h a v in g  b re a c h e d  c o n f i d e n t i a l i t y.   W o u ld  y o u  b e  p re p a re d  to  

i n d e m n i f y  t h e s e  p ro v id e rs ?   T h e y  a re  n e v e r  p re p a re d  to  i n d e m n i f y  t h e  

p ro v id e rs .  

 S o  i f  t h e y  a re  a s  c o n f i d e n t  a s  th e y  a re  th a t  t h e y  h a v e  e v e ry  

r i g h t  t o  a c c e s s  th a t  i n fo rm a t io n ,  w h y  w i l l  t h e y  n o t  i n d e m n i f y  t h e  

p ro v id e r?   W e  h a v e  g o t  w r i t t e n  p ro o f ,  i t  i s  i n  t h e  p a c k  th a t  y o u  w i l l  

r e c e i v e ,  o f  r e s p o n s e s  w e  h a v e  re c e i v e d ,  f r o m  v a r io u s  fu n d e rs  s a y in g  

th a t  t h e y  w i l l  n o t  i n d e m n i f y  p ro v id e rs .   S o ,  i n  t e rm s  o f  t h e  s u b s ta n t i v e  20 

u n fa i r n e s s ,  t h e  l e t t e r  t h a t  a c tu a l l y  i n v i t e s  t h e  d o c to r  i n  f o r  a  

c o n s u l ta t i o n  i s  v a g u e .   I t  l a c k s  d e ta i l s .   A l l  y o u  a re  p o te n t i a l l y  a s k e d  fo r  

i s  t o  b r i n g  i n  a  s e t  n u m b e r  o f  f i l e s ,  a n d  w h a t  i s  i n te re s t i n g  a n d  I  t h in k  I  

d o  m e n t io n  i t  s p e c i f i c a l l y  b u t  b e fo re  I  l o s e  th a t ,  y o u  a re  a s k e d  to  b r i n g  

i n  s a y,  1 0  o r  1 5  f i l e s .   B u t ,  w h a t  y o u  a re  p re s e n te d  w i th  i s  i n  f a c t  t h re e  
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y e a rs  o f  h i s to r y  a b o u t  y o u r  p ra c t i c e .   S o  y o u  a re  c o m p le te l y  t a k e n  

a b a c k  a n d  y o u  a re  u n p re p a re d  fo r  t h e  t y p e  o f  q u e s t i o n s  th a t  a re  ra i s e d  

i n  t h a t  i n v e s t i g a t i o n .  

 O k a y.   C a n  I  a s k  m y  c o l l e a g u e  to  j u s t  e x p la in  w h a t  s h e  h a s  

j u s t  d id ,  b e c a u s e  I  a m  g o in g  to  b e  a  p a r ro t  o th e rw is e  . . . ( i n te r v e n e s ) .  

A D V  T E M B E K A N G C U K A ITO B I :   I n d e e d .  

A D V  H A S IN A C A S S IM :   O k a y.  

M S  N A B E E L A M O O L A :   T h a n k  y o u  v e ry  m u c h ,  N a b e e la  M o o la  f r o m  N  

M o o la  I n c o rp o ra te d .   J u s t  i n  t e rm s  o f  t h e  l e t t e r  w h e re  i t  s ta te s  t h a t  i t  i s  

v a g u e  a n d  i t  l a c k s  d e ta i l ,  f r o m  e x p e r ie n c e  th e  i n i t i a l  l e t t e r  r e c e i v e d  10 

s im p ly  s ta te s ,  w e  w o u ld  l i k e  to  i n v i t e  y o u  to  a  m e e t in g  fo r  a n  e n q u i r y  

i n to  y o u r  p ra c t i c e .   P le a s e  p ro v id e  u s  w i th  a  d a te  a n d  t im e  w h e n  y o u  

a re  a v a i l a b i l i t y  a n d  th a t  i s  e s s e n t i a l l y  w h e re  i t  s ta r t s  a n d  e n d s .   O f te n  I  

h a v e  to  t h e n  e m a i l  t h e  re le v a n t  s c h e m e s  a n d  s a y  to  t h e m ,  w e  

a c k n o w le d g e  re c e ip t ,  p la c e  o u rs e l v e s  o n  re c o rd  a n d  p le a s e  a d v i s e  th e  

n a tu re  o f  t h e  i n v e s t i g a t i o n  a n d  w h a t  i n fo rm a t io n  i s  s p e c i f i c a l l y  r e q u i re d  

w h ic h  i s  w h e n  w e  re c e i v e  th e  p a t i e n t  i n fo rm a t io n  o r  t h e  f i l e s  t h a t  t h e y  

re q u i re  f o r  p u rp o s e s  o f  t h e  i n v e s t i g a t i o n .  

 I n  a d d i t i o n  to  t h a t ,  i t  i s  a l s o  w h e n  th e y  a s k  fo r  t h e  p ro v id e r ’s  

d ia r i e s ,  y o u  k n o w,  c l i n i c a l  r e c o rd s ,  e t c e te ra  a n d  th a t  i s  e s s e n t ia l l y  20 

w h e re  th e  d i s p u te  th e n  s ta r t s .  

A D V  T E M B E K A N G C U K A ITO B I :   J u s t  t e l l  m e  a b o u t  t h e s e  t i p -o f f s .  I  

m e a n ,  w h a t  i s  t h e  c o m p la in t  t h e re ?   T h e  s c h e m e  i s  s a y in g  y o u  a re  n o t  

e n t i t l e d  t o  a  t i p -o f f ,  i t  i s  a n o n y m o u s  fo r  a  re a s o n .   S o ,  b u t  y o u  s e e m  to  

b e l i e v e  th a t  a c tu a l l y  t h e re  i s  n o  t i p -o f f  a t  a l l .   I  m e a n ,  I  d o  n o t  f o l l o w.   
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S o  y o u  c o u ld  h a v e  o n e  o r  tw o  a l t e rn a t i v e  w a y s  o f  l o o k in g  a t  i t .   T h e  o n e  

i s  t h a t  t h e  s c h e m e  i s  e n t i t l e d  to  w i th h o ld  t h e  i d e n t i t y  o f  t h e  a n o n y m o u s  

w h is t l e  b lo w e r  b e c a u s e  th a t  i s  t h e  l a w  in  t h i s  c o u n t r y.   T h e  o th e r  i s  t h a t  

t h e re  i s  n o  w h is t l e  b lo w e r  a n d  th a t  i s  w h y  y ou  a re  n o t  b e in g  to ld .   S o ,  I  

d o  n o t  s e e  w h a t  t h e  c o m p la in t  h e re  i s ?   

A D V  H A S IN A C A S S IM :   I  t h i n k ,  y o u  a re  c o r re c t ,  i t  c o u ld  b e  o n e  o f  

t h o s e  tw o  s c e n a r io s .   I  t h i n k ,  h o w e v e r,  t h e  p ro v id e r  w o u ld  n e e d  to  k n o w  

a  l i t t l e  b i t  m o re  i n fo rm a t io n  a b o u t  w h a t  i s  t h e  n a tu re  o f  t h e  c o m p la in t ,  

o r  t h e  t i p -o f f .   S o ,  w a s  i t  a b o u t  h im  n o t  i n  f a c t  p ro v id in g  c a re ,  i s  i t  

a b o u t  t h e  t y p e  o f  c a re  t h a t  h e  re n d e re d ?   W h a te v e r  t h e  c o m p la in t  m ig h t  10 

b e  I  t h in k  h e  n e e d s  to  b e  a f f o rd e d  th e  o p p o r tu n i t y  t o  a t  l e a s t  

u n d e rs ta n d  w h a t  t h e  n a tu re  o f  t h e  c o m p la in t  i s .   N o  i n fo rm a t io n  i s  

f o r th c o m in g  a b o u t  w h a t  t h e  c o m p la in t  i s .  

A D V  T E M B E K A N G C U K A ITO B I :   B u t  I  m e a n ,  d i s c lo s in g  th a t  m ig h t  

i n a d v e r te n t l y  d i s c lo s e  th e  i d e n t i t y,  s o  i f  o n e  ta k e s  s e r io u s l y  t h e  

o b l i g a t i o n  o n  s c h e m e s  to  k e e p  w h is t l e  b lo w in g  i n fo rm a t io n  c o n f i d e n t i a l ,  

i t  i s  u n c le a r  w h y  y o u  s a y  th e s e  a re  p h a n to m  c o m p la in t s .   I s  t h e re  a n y  

o th e r  i n fo rm a t io n  o th e r  t h a n  th e  re fu s a l  b y  t h e  s c h e m e  to  d i s c lo s e  

w h e th e r  i t  i s  t h e  n a tu re  o f  t h e  c o m p la in t  o r  t h e  i d e n t i t y  o f  t h e  

c o m p la in a n t ,  w h a t  i s  t h e  re a s o n  th a t  y o u  s a y  th a t  t h e s e  a re  s o -c a l l e d  20 

w h is t l e  b lo w e rs ?  

A D V  H A S IN A C A S S IM :   W e l l ,  I  t h in k  i t  i s  p r im a r i l y  f o r  t h e  re a s o n  th a t ,  

i n  f a c t ,  n o  i n fo rm a t io n  i s  p ro v id e d  a n d  y o u  a re  r i g h t ,  m a y b e  th a t  i s  i n  

t e rm s  o f  p ro te c t i n g  th e  c o m p la in a n t .   H o w e v e r,  i n  o n e  p a r t i c u la r  

i n s ta n c e ,  a f t e r  i n fo rm a t io n  w a s  p ro v id e d  a b o u t  t h e  p ra c t i c e ,  i n  f a c t  i t  
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t u rn e d  o u t  t h a t  t h e re  w a s  n o  –  w h a t  w a s  p u rp o r te d  to  b e  th e  i s s u e  th a t  

w a s  ra i s e d  i n  t h e  c o m p la in t  o r  t h e  t i p -o f f  a c tu a l l y  n e v e r  m a te r ia l i s e d .   I t  

w a s  a  n o n - i s s u e .   T h e  p ro v id e r  w a s  a b le  t o  s u b s ta n t i a te  e v e ry  s in g le  

c la im  th a t  h e  a c tu a l l y  p re s e n te d .   S o ,  w h ic h  l e d  u s  to  b e l i e v e  th a t  

m a y b e  th i s  w a s  j u s t  a  r u s e .  

A D V  T E M B E K A N G C U K A ITO B I :   I  m e a n ,  I  s u p p o s e  e v e n  th e re ,  t h e y  

s t i l l  h a v e  c o m e b a c k  f r o m  th e  s c h e m e s ,  w h ic h  i s  –  i f  a  w h is t l e  b lo w e r,  

l e t  u s  a s s u m e  th e re  i s  a  w h is t l e  b lo w e r,  c o m p la in s  a b o u t  X ,  t h e y  m a y  

b e  e n t i t l e d  t o  a l s o  i n v e s t i g a te  Y  b e c a u s e  u s u a l l y  a n  i n d i c a t i o n  o f  

m a lp ra c t i c e  i n  o n e  a re a  m ig h t  b e  i n d i c a t i v e  o f  a  l a rg e r  –  I  m e a n  I  10 

s u p p o s e  y o u  c o u ld  s a y,  w h a t  I  w a n t  i s  n o t  t h e  i d e n t i t y  o f  t h e  w h is t l e  

b lo w e r  a n d  I  d o  n o t  w a n t  t h e  n a tu re  o f  t h e  c o m p la in t ,  w h a t  I  w a n t  i s  t o  

b e  s u re  t h a t  t h e re  i s  i n  f a c t  a  c o m p la in t  a n d  i f  y o u  c a n  s a t i s f y  m e  th a t  

t h e re  i s  i n  f a c t  a  c o m p la in t  a n d  th a t  y o u  d id  n o t  i n i t i a te  t h i s  y o u r  o w n ,  

t h e n  I  w i l l  c o -o p e ra te .   A n d  th a t  t h e  f l a w  in  t h e  s y s te m  i s  t h e  c o m p le te  

re fu s a l  t o  d i s c lo s e  e v e n  th e  e x i s te n c e  o f  a  c o m p la in t  a n d  th a t  t h e y  

e x p e c t  y o u  to  a c c e p t  t h e i r  w o rd  th a t  t h e re  i s  a  co m p la in t .  

A D V  A D IL A H A S S IM :   A g re e d .  

A D V  K E R RY W IL L IA M S :   I  a m  c o n c e rn e d  a b o u t  t h i s  b e c a u s e  w e  h a v e  

b e e n  p ro v id e d  w i th  c o p ie s  o f  w h is t l e  b lo w in g  re p o r t s  s o  I  a m  c o n c e rn e d  20 

a b o u t  w h a t  t h e  n a tu re  o f  y o u r  a l l e g a t i o n  i s ?  

A D V  H A S IN A C A S S IM :   W e l l ,  m y  c o n c e rn  i s  r e a l l y  t h a t  i n  f a c t  n o  

i n fo rm a t io n  i s  p ro v id e d .   N o t  e v e n  a  d a te  a n d  a  t im e  w h e n  a  c a l l  w a s  

m a d e .   O r  w h e th e r  i t  w a s  a c tu a l l y  a  c a l l ?   N o  in fo rm a t io n  a b o u t  w h a t  

t h i s  s o -c a l l e d  t i p -o f f  i s .  
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A D V  K E R RY W IL L IA M S :   S o ,  y o u  a re  a rg u in g  th a t  i n  o rd e r  t o  b e  fa i r  t o  

t h e  p ro v id e r,  a  c e r ta in  a m o u n t  o f  i n fo rm a t io n  h a s  to  b e  p ro v id e d  i n  

re la t i o n  to  t i p -o f f  a n d  th a t  w o u ld  b e  th e  d a te  o f  t h e  c a l l ?  

A D V  H A S IN A C A S S IM :    T h e  m a n n e r  i n  w h ic h  th e  c o m p la in t  a c tu a l l y  

w a s  b ro u g h t  t o  t h e  a t t e n t i o n  o f  t h e  fu n d ,  t h e  d a te  a n d  th e  t im e ,  

s o m e th in g  to  t h a t  e f f e c t .   E v e n  i f  t h e y,  s o m e  v a g u e n e s s ,  s o m e  

in d i c a t i o n  o f  w h a t  t h e  n a tu re  o f  w h a t  t h e  c o m p la in t  i s .    

S o ,  i n fo rm a t io n  a b o u t  h o w  th e  p ro v id e r  i s  c la s s i f i e d  a s  a n  

o u t l i e r,  a s  I  e m p h a s is  t h i s  r e la te s  s p e c i f i c a l l y  t o  t h e  F o re n s i c s .   I  t h in k  

I  d o  n o t  r e a l l y  h a v e  a n  i s s u e  w i th  t h e  m a n n e r  i n  w h ic h  a n  o u t l i e r  i s  10 

c la s s i f i e d  w h e n  i t  c o m e s  to  R is k  M a n a g e m e n t  I n te r v e n t i o n .   B u t  w h e n  i t  

c o m e s  to  a  F o re n s i c  I n v e s t i g a t i o n  w h e re  w e  a s k  w h y  d o  y o u  c la s s i f y  

t h i s  p ra c t i c e  a s  a n  o u t l i e r?   O f te n  th e re  w a s  a  v e ry  c ru d e  a n a ly s i s  d o n e  

a t  a  c o d in g  l e v e l .   W e l l ,  t h i s  p a r t i c u la r  p ro v id e r  i s  t h e  h ig h e s t  u t i l i s e r  o f  

t h i s  s p e c i f i c  c o d e  i n  t h e  e n t i r e  c o u n t r y  i s  w h a t  w e  a re  to ld .   W i th o u t  a n y  

fu r th e r  a d ju s tm e n t  f o r  h o w  b u s y  i s  t h i s  p ra c t i c e ?   W h a t  i s  t h e  n a tu re  o f  

t h e  p a t i e n ts  t h a t  f r e q u e n t  t h i s  p ra c t i c e ?   S o  th a t  l e v e l  o f  d e ta i l  o f t e n  i s  

n o t  –  i s  n o t  p ro v id e d  o r  i s  n o t  t a k e n  i n to  a c c o u n t  f r o m  w h a t  w e  

u n d e rs ta n d ,  i n  t h i s  p a r t i c u la r  a n a ly s i s .   S o ,  f o r  e x a m p le ,  w i t h  a  

p s y c h ia t r i s t  w h o  h a p p e n e d  to  h a v e  fa i r l y  l o n g  c o n s u l t a t i o n s  a c c o rd in g  20 

t o   t h e  F o re n s i c  I n v e s t i g a to rs ,  I  p u t  t o  t h e m ,  I  s a id  c a n  y o u  p le a s e  

s h o w  u s  w h a t  t h i s  d o c to r ’s  a d m is s io n  ra te  i s  a s  o p p o s e d  to  h i s  p e e rs ?   

B e c a u s e  i n  f a c t ,  p e rh a p s  a  s l i g h t l y  l o n g e r  c o n s u l ta t i o n  c a n  a v o id  t h e  

n e e d  fo r  a n  a d m is s io n .   C a n  y o u  te l l  u s  w h a t  t h e  re -a d m is s io n  ra te  i s ?   

C a n  y o u  te l l  u s  w h a t  h i s  … ( in te r v e n e s ) .  
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A D V  T E M B E K A N G C U K A ITO B I :   C a n  I  a s k  y o u  s o m e th in g  y o u  

m e n t io n e d  e a r l i e r?   W h e n  y o u  s a y  y o u  h a v e  n o t  i d e n t i f i e d  i n s ta n c e s  o f  

r a c ia l  p ro f i l i n g  b u t  y o u  h a v e  i d e n t i f i e d  i n s ta n c e s  o f  a  s y s te m a t i c  o r  

s y s te m ic  im p a c t ,  I  d o  n o t  f o l l o w  w h a t  t h e  d i s t i n c t i o n  i s .   I  m e a n ,  y o u  

h a v e  d o n e  th i s  w o rk  f o r  a  w h i l e  a n d  y o u  h a v e  s h o w n  u s  y o u r  f i g u re s .   I  

m e a n ,  o u t  o f  t h e  f i g u re s  y o u  h a v e  s h o w n ,  w h a t  i s  t h e  a m o u n t  o f  p e o p le  

t h a t  a re  b e in g  i n v e s t i g a te d ?   A re  th e y  b la c k  o r  w h i te  a n d  w h a t  a re  t h e  

s ta t i s t i c s  t h e re ?   

A D V  H A S IN A C A S S IM :   S o ,  y o u  d id  s e e  w h a t  t h e  s ta t i s t i c s  a re  i n  t e rm s  

o f  b la c k  a n d  w h i te  a n d  w h y  I  s a y  i t  c o u ld  b e  s y s te m ic  a s  o p p o s e d  to ,  10 

t h a t  i s  n o t  t h e  s ta r t i n g  p o in t  o f  t h e  i n v e s t i g a t i o n .   I t  i s  n o t  a s  i f  a  f u n d e r  

i s  s a y in g ,  l e t  u s  l o o k  a t  a l l  o u r  b la c k  p ra c t i c e s  a n d  l e t  u s  t r y  a n d  

u n d e rs ta n d  w h a t  i s  g o in g  o n  i n  t h e  b la c k  p ra c t i c e s .  

A D V  T E M B E K A N G C U K A ITO B I :   Yo u r  s ta t s  a re  8 7 %  b la c k  a n d  1 3 %  

w h i te .  

A D V  H A S IN A C A S S IM :   Ye s .  J u s t  . . . ( i n te r v e n e s ) .  

A D V  T E M B E K A N G C U K A ITO B I :   N o w,  t h a t  i s  j u s t  a  w h a t ,  I  m e a n ,  i f  y o u  

d e n y  th a t  t h a t  i s  r a c ia l l y  l o a d e d ,  I  m e a n  th e re  h a s  to  b e  a n o th e r  

e x p la n a t i o n  w h y  y o u r  f i g u re s  s h o w  8 7 %  b la c k  a n d  1 3 %  w h i te .  

A D V  H A S IN A C A S S IM :   S o ,  I  c a n n o t  t a l k  f o r  t h a t  p a r t i c u la r  t y p e  o f  20 

im b a la n c e  i n  m y  n u m b e rs .   I  a l s o  j u s t  w a n t  t o  j u s t  s a y  w e  a re  a  

re fe r r i n g  p ro fe s s io n ,  s o  t h e re  c o u ld  b e  a  re fe r ra l  b ia s  i n  m y  f i g u re s  s o  

th a t  i n  f a c t  b la c k  d o c to rs  t a l k  t o  o th e r  b la c k  d o c to rs  t o  s a y,  t r y  a n d  u s e  

N a b e e la  a n d  H a s in a  to  t r y  a n d  a s s i s t  y o u  i n  y o u r  i n v e s t i g a t i o n .   S o  i t  

c o u ld  w e l l  b e  th a t  t h e  c l i e n ts  w e  a re  d e a l i n g  w i th  t h ro u g h  w o rd  o f  m o u th  
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r e fe r ra l ,  t h a t  i s  w h y  th e  s ta t s  a re  s k e w e d  l i k e  t h a t .   H o w e v e r,  I  a m  m o re  

i n c l i n e d  to  b e l i e v e  th a t  t h e re  a re  m o re  u n d e r l y in g  s y s te m ic  i s s u e s  a n d  

th a t  t h e y  a re  a ro u n d  th e  th in g s  o f  t r y i n g  to  a v o id  o f  h a v in g  to  a s k  a  

p a t i e n t  t o  p a y  a  c o -p a y m e n t .   H a v in g  to  a v o id  –  I  w a n t  t o  e m p h a s is e  

a n o th e r  a s p e c t  a n d  th a t  i s  a s  m u c h  a s  w e  h a v e  c ro s s -s u b s id i s a t i o n  i n  

s c h e m e s ,  t h e re  i s  c ro s s  s u b s id i s a t i o n  i n  p ra c t i c e s  a s  w e l l .   A n d  i n  f a c t ,  

p ra c t i c e s  th a t  o p e ra te  i n  l o w  s o c io -e c o n o m ic  a re a s  w h e re  th e y  i n  f a c t  

e i t h e r  p ro  b o n o  s e rv i c e s  o r  a t  a  l o w e r  c o s t  f o r  c a s h  p a t i e n ts  a re  

p ro b a b ly  u t i l i s i n g  th e  m e d ic a l  s c h e m e  fu n d e d  b a s e  o f  t h e i r  p ra c t i c e  t o  

s u b s id i s e  th e  b a la n c e  o f  t h e i r  p ra c t i c e .   A n d  w h ic h  c a n  s k e w  c la im in g  10 

p a t te rn s .  

A D V  K E R RY W IL L IA M S :   S o ,  t h e  d i f f i c u l t y  w i t h  w h a t  y o u  a re  s a y in g  a s  

fa r  a s  I  u n d e rs ta n d  i t ,  I  c a n  u n d e rs ta n d  i t  a s  a  d e s c r i p t i o n  o f  a  s o c ia l  

r e a l i t y  b u t  y o u  a re  re fe r r i n g  to  c i r c u m v e n t io n  a n d  th e  s c h e m e s  

a d m in i s t r a to r s  w o u ld  re fe r  t o  i t  a s  f r a u d  o r  a b u s e  a n d  I  t h in k  th e  l a w  

m ig h t  b e  o n  th e  s id e  o f  t h e  s c h e m e  a n d  a d m in i s t ra to r s  . . . ( i n te r v e n e s ) .  

A D V  H A S IN A C A S S IM :   I t  m a y.   C a n  I  j u s t  e m p h a s is e  a s  w e l l  t h a t  n o n e  

o f  t h e  c l i e n t s  t h a t  I  d e a l t  w i t h  d id  t h a t  a c tu a l l y  e m e rg e  a s  a  p ro b le m .   

A lm o s t  a l l  o f  o u r  p ro b le m s  w e re  b i l l i n g  i r r e g u la r i t i e s  w h e re  th e  

… ( in te r v e n e s ) .  20 

A D V  K E R RY W IL L IA M S :   B u t  t h e n  i f  y o u  h a v e  n o t  g o t  a n y  p e rs o n a l  

e x p e r ie n c e  o f  i t  t h e n  w e  h a v e  to  t r e a t  i t  w i t h  s o m e  c i r c u m s p e c t i o n .  

A D V  H A S IN A C A S S IM :   C o r re c t .  

A D V  K E R RY W IL L IA M S :   C a n  I  j u s t  a s k ,  w h a t  i s  t h e  to ta l  n u m b e r  o f  

c l i e n ts  y o u  h a v e  h a d  w h ic h  g o t  y o u  to  t h i s  f i g u re  o f  8 7 % ?  
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A D V  H A S IN A C A S S IM :   1 5 .   T h e re  w e re  1 5 .  

A D V  K E R RY W IL L IA M S :   S o  i t  i s  1 5 .  O k a y.  

A D V  H A S IN A C A S S IM :   T h e re  h a v e  b e e n  s e v e ra l  o th e rs  s in c e .  

A D V  K E R RY W IL L IA M S :   O k a y  a n d  th a t  i s  o b v io u s l y  a  v e ry  s m a l l  

p ro p o r t i o n  o f  t h e  to ta l .  

A D V  H A S IN A C A S S IM :   I t  i s  a  s m a l l .   I t  i s  a  s m a l l .  

A D V  K E R RY W IL L IA M S :   O k a y.  

A D V  H A S IN A C A S S IM :   S o ,  a s  I  m e n t io n e d  p re v io u s l y  a n d  I  t h in k  w e  

s p o k e  a b o u t  i t  q u i t e  e x te n s i v e l y,  t h e re  w e re  n o  r i s k  a d ju s tm e n ts  o r  

o u tc o m e  m e a s u re m e n ts  i n  t h e  F o re n s i c s  A n a ly s i s  t h a t  w e re  p e r fo rm e d .   10 

P ro v id e rs  w e re  a s k e d  to  c o m e  in  w i th  a  s m a l l  s a m p le  o f  f i l e s  b u t  t h e n  

th e  i n v e s t i g a t i o n  i n c lu d e s  a l l  p a t i e n ts  f r o m  a l l  s c h e m e s  a d m in i s te re d  b y  

th e  a d m in i s t r a to r  s p a n n in g  th re e  y e a rs .   A n d ,  t h e  t y p e  o f  i n fo rm a t io n  

re q u e s te d  o f te n  e x c e e d s  w h a t  i n  f a c t  t h e  s c h e m e s ’ m a n d a te  i s .   N o w,  I  

c a n  fu l l y  u n d e rs ta n d  th a t  t h e  s c h e m e  h a s  a  r i g h t  t o  a s k  fo r  t h e  c l i n i c a l  

i n fo rm a t io n  p e r ta in in g  to  a  p a r t i c u la r  c la im .   H o w e v e r,  I  h a v e  m y  d o u b ts  

a b o u t  w h e th e r  a  s c h e m e  i s  e n t i t l e d  t o  a s k  fo r  i n v o i c e s  –  f o r  p u rc h a s e  

i n v o i c e s ,  f o r  e x a m p le ,  o f  a  p h a rm a c y.   I  h a v e  m y  d o u b ts  a b o u t  w h e th e r  

… ( in te r v e n e s ) .  

A D V  T E M B E K A N G C U K A ITO B I :   W h y  d o  y o u  a c c e p t  t h a t  t h e y  a re  20 

e n t i t l e d  t o  t h e  c l i n i c a l  i n fo rm a t io n ?   I  m e a n  th i s  i s  o n e  o f  t h e  b ig  

d i s p u te d  a re a s  i n  t h i s  e n q u i r y.   T h e  d o c to rs  h a v e  to ld  u s  t h a t  n o  w a y  

a re  t h e  s c h e m e s  e n t i t l e d  t o  c l i n i c a l  i n fo rm a t io n ,  i n  f a c t ,  t h e y  a re  u n d e r  

a n  o b l i g a t i o n  u n d e r  t h e  N a t io n a l  H e a l th  A c t ,  i n  S e c t i o n  1 5  o f  t h e  A c t ,  
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s p e c i f i c a l l y  n o t  t o  d i s c lo s e  c l i n i c a l  i n fo rm a t i o n  a b s e n t  t h e  c o n s e n t  o f  

t h e  p a t i e n t .  

A D V  H A S IN A C A S S IM :   S o ,  i f  t h e  i n fo rm a t io n  th a t  e x p la in s  th e  c la im  i s  

c l i n i c a l  i n fo rm a t io n  th e n  I  t h in k  th e  s c h e m e  i s  e n t i t l e d  to  u n d e rs ta n d  

th a t .  S o  o n  w h a t  b a s i s  d id  y o u  d ia g n o s e  th i s  p a t i e n t  a s  h a v in g  –  y o u  

a re  c la im in g  fo r  a d m is s io n  fo r  b i - p o la r,  i s  t h a t  i n  f a c t  t h e  d ia g n o s is ?  

F o r  e x a m p le  th a t  w o u ld  b e  th e  k in d  o f  i n fo rm a t io n  th a t  t h e  d o c to r  w o u ld  

h a v e  to  p ro v id e  to  c o n f i rm  th a t  i n  f a c t  t h e  c o d e  th a t  h e  u s e d  w a s  th e  

a p p ro p r ia te  c o d e  in  b i l l i n g .  

A D V  A D IL A H A S S IM :   A n d  h o w  w o u ld  t h e  d o c to r  p ro v id e  th a t  10 

i n fo rm a t io n ?  

A D V  H A S IN A C A S S IM :   S o ,  t h e  w a y  o u r  d o c to rs  d o  i s  t h e y  a c tu a l l y  g o  

i n  w i th  t h e i r  f i l e s .   W e  t r y  t o  a v o id  t h e m  h a v in g  to  se n d  re a m s  o f  p a p e r  

t h ro u g h .   T h e y  w i l l  w a l k ,  s te p  i n to  t h e  c o n s u l t a t i o n  w i th  t h e i r  f i l e s  a n d  

e x p la in  b a s e d  o n  th e  p a t i e n t  n u m b e r  a n d  th e  i n fo rm a t io n  th a t  i n  f a c t  o r  

t h e  d ia g n o s i s  t h a t  t h e y  m a d e  o r  t h e  c la im s  o n  s p e c i f i c  d a y s  a n d  w h a t  

t h e y  d id  f o r  t h a t  p a r t i c u la r  p a t i e n t  a t  e v e ry  e n g a g e m e n t  o r  c o n s u l t a t i o n .  

A D V  K E R RY W IL L IA M S :   I  h a v e  b e g u n  to  w o n d e r  w h y  th e  p a t i e n t  

c a n n o t  b e  e n g a g e d  to  c o n f i rm  a  d ia g n o s i s .   H a v e  y o u  g o t  a n y  c o m m e n ts  

o n  th a t?  20 

A D V  H A S IN A C A S S IM :   N o ,  I  d o  n o t  r e a l l y  h a v e  a  c o m m e n t  o n  th a t  

e x c e p t  t o  s a y  th a t  I  t h in k  th a t  a  p a t i e n t  c a n  c o m m e n t  o n  th e  d ia g n o s is  

b u t  p ro b a b ly  n o t  o n  th e  v a r io u s  b i l l i n g  c o d e s .   I  d o  n o t  t h in k  t h e y  h a v e  

th a t  l e v e l  o f  u n d e rs ta n d in g  to  b e  a b le  t o  s a y  fo r  e a c h  … ( in te r v e n e s ) .  
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A D V  K E R RY W IL L IA M S :   I  a m  l im i t i n g  m y  q u e s t i o n  to  t h e  n e e d  to  s e e  

th e  c l i n i c a l  n o te s  fo r  d ia g n o s i s  p u rp o s e s .  

A D V  H A S IN A C A S S IM :   C a n  I  j u s t  e x p la in  o n e  th in g ,  t h e  re a s o n  w h y  i n  

f a c t  i n  t h e  c o n s u l t i n g  p ra c t i c e ,  t h e  re a s o n  w h y  th e  s c h e m e s  e x p la in  w h y  

th e y  n e e d  th e  c l i n i c a l  n o te s ,  a n d  i t  i s  a  v e ry  c ru d e  m a n n e r  i n  w h ic h  

th e y  u t i l i s e  i t .   I n  a  c o n s u l t i n g  p ra c t i c e  w h ic h  i s  a  t im e  b a s e  p ra c t i c e ,  

t h e  v o lu m e  o f  t h e  n o te s  g i v e s  th e m  s o m e  a s s u ra n c e  o f  t h e  d u ra t i o n  o f  

t h e  c o n s u l t a t i o n  w h ic h  i n  f a c t  o n e  c a n n o t  t i e  t h e  o n e  w i th  t h e  o th e r  

b e c a u s e  i f  y o u  a re  s e e in g  a  p a t i e n t  r e p e a te d ly  y o u  m a y  w e l l  h a v e  to  d o  

a  f a i r  a m o u n t  o f  c o u n s e l l i n g  i f  i t  i s  a  c o n s u l t i n g  p ra c t i c e  a n d  i f  y o u  10 

d o in g  s o m e th in g  l i k e  a  p s y c h ia t r i c  c o n s u l t a t i o n .    

 Yo u  m a y  o n l y  h a v e  to  p u t  d o w n  o n e  o r  tw o  w o rd s  to  c o n f i rm  

e x a c t l y  w h a t  w a s  d o n e  b e c a u s e  a  d ia g n o s is  i s  a l r e a d y  m a d e .   Yo u  d o  

n o t  h a v e  to  p u t  r e a m s  a n d  re a m s  o f  n o te s .  

A D V  T E M B E K A N G C U K A ITO B I :   C a n  I  j u s t  t a k e  y o u  to  t h i s  b e c a u s e  I  

d o  w a n t  t o  g e t  y o u r  e v id e n c e .   S o ,  y o u  c a n  ta k e  a  p ra c t i c a l  v i e w  th a t  

l i s te n ,  i f  y o u  d o  n o t  p ro v id e  c l i n i c a l  n o te s ,  y o u  a re  g o in g  to  b e  c u t  o f f .   

S o ,  d o  th e  r i g h t  t h in g ,  j u s t  g i v e  t h e m .   O r,  y o u  c a n  ta k e  th e  v ie w  th a t  

t h e  l e g a l l y  c o r re c t  t h in g  to  d o  i s  t o  d i s c lo s e .   N o w  w h a t  i s  y o u r  a c tu a l  

e v id e n c e ?   A re  y o u  s a y in g  th a t  y o u  h a v e  d e c id e d  o n  th e  p ra g m a t i c  20 

r o u te  t h a t  i n  o rd e r  t o  s a v e  y o u r  p ra c t i c e  f r o m  a n  a rb i t r a r y  t e rm in a t i o n ,  

d i s c lo s e  th e  n o te s .   B e c a u s e  i t  i s  q u i t e  c le a r  t h e  d o c to rs  w h o  h a v e  

c o m e  to  g i v e  e v id e n c e  b e fo re  u s  a n d  th e  m e d ic a l  a s s o c ia t i o n s  a re  

re fu s in g  to  d i s c lo s e  th e s e  n o te s  o n  th e  b a s i s  t h a t  t h e y  a re  u n d e r  a n  
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o b l i g a t i o n  e th i c a l l y  a s  w e l l  a s  l e g a l l y,  b u t  y o u  a re  s a y in g  y o u  h a v e  

a d v i s e d  y o u r  o w n  c l i e n t s  t o  j u s t  d i s c lo s e  a n d  d i s p e n s e  w i th  i t .  

A D V  H A S IN A C A S S IM :   Ye s ,  I  h a v e  a n d  i t  i s  f o r  t h a t  r e a s o n .  

A D V  T E M B E K A N G C U K A ITO B I :   T h e  b a s i s  f o r  t h a t  a d v i c e  c o u ld  b e  

p ra g m a t i c  a n d  n o th in g  m o re .   

A D V  H A S IN A C A S S IM :   A b s o lu te l y  a n d  i t  i s  t h a t .   S o  o u r  a d v i c e  to  

t h e m  i s  t h a t  i f  y o u  w a n t  a  s ta n d -o f f  t h e n  y o u  c a n  e x p e c t  y o u r  p ra c t i c e  

t o  b e  s u s p e n d e d .   I f  y o u  c a n  w i th s ta n d  th a t ,  f i n e ,  y o u  k n o w  w e  a re  

c re a tu re s  o f  i n s t ru c t i o n s  w e  w i l l  t a k e  th a t  r o u te ,  h o w e v e r,  o u r  a d v i c e  i s  

t o  r a th e r  p ro v id e  th e m  w i th  t h e  c l i n i c a l  n o te s ,  e s p e c ia l l y  i f  y o u  k n o w  10 

y o u  c a n  j u s t i f y  a l l  y o u r  c la im s  a n d  a l l o w  th i s  m a t te r  t o  b e  re s o l v e d  

e x p e d i t i o u s l y.   

 W e  a l s o  u s e  th a t  a p p ro a c h  b y  th e  w a y  w h e n  i t  c o m e s  to  h a v in g  

to  a c c e p t  s o m e  o f  t h e  c a l c u la t i o n s  i n  t h e  c la w  b a c k s .   E v e n  th o u g h  th e y  

m a y  n o t  b e  c o r re c t ,  e i t h e r  b e c a u s e  o f  t h e  i n te rp re ta t i o n  o f  a  b i l l i n g  

c o d e ,  f o r  t h e  s im p le  re a s o n  o f  r e s o lu t i o n ,  w e  w o u ld  a d v i s e  th e m  

s o m e t im e s  to  a c c e p t  a  l o w e r  a m o u n t  o r  n e g o t i a te  a  s e t t l e m e n t .  

A D V  T E M B E K A N G C U K A ITO B I :   J u s t  t e l l  m e ,  o n  th e  c l i n i c a l  n o te s ,  h a s  

D is c o v e ry  e v e r  a s k e d  o r  t o ld  y o u  th a t  y o u  c a n  re d a c t  c e r ta in  

i n fo rm a t io n  o r  d o  th e y  w a n t  t h e  fu l l  s c o p e  o f  t h e  c l i n i c a l  n o te s .  20 

M S  N A B E E L A M O O L A :   I f  I  m a y  j u s t  c o m e  in  t h e re ,  t h e y  a c tu a l l y  d o  n o t  

p e rm i t  i t ,  t h e y  w a n t  t h e  d o c u m e n ta t i o n  i n  o r i g in a l  f o rm  a n d  i t  g e t s  

c o m p a re d  i n  t h e  i n v e s t i g a t i o n ,  t h e  e le c t ro n i c  v e rs u s  th e  h a rd  c o p y  to   

m a k e  s u re  th a t  n o th in g  h a s  b e e n  re d a c te d  o r  c h a n g e d .  A n d  th e y  e v e n  

g o  s o  fa r  a s  t o  e n q u i re  w h y  th in g s  a re  w r i t t e n  i n  p e n c i l  a n d  n o t  i n  p e n .  
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A D V  T E M B E K A N G C U K A ITO B I :   T h a n k  y o u .  

A D V  H A S IN A C A S S IM :   S o ,  I  d o  w a n t  t o  t a l k  a b o u t  t h e  i n fo rm a t io n  th a t  

t h e y  a s k  fo r  b e c a u s e  w h a t  t h e y  d o  a s k  fo r  w h ic h  I  t h in k  i s  q u i t e  

i n v a s i v e  a s  w e l l  i s  t h in g s  l i k e  d o c to r ’s  d ia r i e s  w h ic h  i n  f a c t  I  d o  n o t  

b e l i e v e  a n y  p a r t i c u la r  s c h e m e  h a s  a  r i g h t  t o  a c c e s s .   I t  i s  a n  i s s u e  o f  

p r i v a c y  a n d  w e  h a v e  a c tu a l l y  w i t h h e ld  t h a t  l e v e l  o f  i n fo rm a t io n .   W e  

h a v e  a l s o  a d v i s e d  o u r  c l i e n t s  n o t  t o  p ro v id e  i n fo rm a t io n  l i k e  i n v o i c e s  –  

p u rc h a s e  i n v o i c e s ,  a n d  a s  y o u  s a id ,  o f t e n t im e s  w e  a re  s a y in g  to  t h e m  

p ro v id e  i n fo rm a t io n  th a t  w i l l  a l l o w  u s  to  d i s p e n s e  w i th  t h i s  w h o le  

i n v e s t i g a t i o n .  10 

M S  N A B E E L A M O O L A :   C a n  I  j u s t  g o  b a c k  to  d i s c lo s u re  o f  c l i n i c a l  

r e c o rd s .   W e  h a v e  h a d  a n  i n s ta n c e  w h e re  m e m b e rs  w e re  c o n ta c te d  to  

n o t i f y  t h e m  th a t  w e  n e e d  to  d i s c lo s e  y o u r  c l i n i c a l  r e c o rd s  t o  a  m e d ic a l  

s c h e m e  fo r  p u rp o s e s  o f  i n v e s t i g a t i o n  a n d  w e  h a v e  re c e i v e d  a f f i d a v i t s  

f r o m  m e m b e rs  s ta t i n g  th a t  t h e y  d o  n o t  w i s h  fo r  t h e s e  d i s c lo s u re s  to  

o c c u r.   T h e s e  a f f i d a v i t s  h a v e  b e e n  s u b m i t t e d  to  s c h e m e s  in fo rm in g  

th e m  th a t  t h e  m e m b e rs  h a v e  d i r e c t l y  n o t  c o n s e n te d  to  t h e  d i s c lo s u re  

a n d  i r r e s p e c t i v e  o f  t h a t  t h e y  s t i l l  h a v e  d e m a n d e d  th a t  r e c o rd s  b e  

d i s c lo s e d .   S o ,  i t  i s  a l s o  im p o r ta n t  t o  u n d e rs ta n d  th a t  w h e n  a  m e m b e r  i s  

u n d e r  i n v e s t i g a t i o n ,  t h a t  s c h e m e  th a t  i s  i n v e s t i g a t i n g  th e m  h o ld s  9 0 %  20 

o f  t h e i r  i n c o m e .   S o ,  i t  i s  a  m a t te r  o f  w h e th e r  t h e y  a re  a b le  t o  l i v e  

w i th o u t  t h e  9 0 %  v e rs u s  d i s c lo s in g  i t  a n d  g o in g  th ro u g h  th e  p ro c e s s .   

A D V  H A S IN A C A S S IM :   Yo u  m e a n  th e  p ro v id e r?  

M S  N A B E E L A M O O L A :   J a .  
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A D V  H A S IN A C A S S IM :   I n  t e rm s  o f  t h e  b la n k e t  c o n s e n t ,  w e  h a v e  b e e n  

to ld  re p e a te d l y,  a n d  th a t  w a s  th e  o th e r  p o in t  t h a t  y o u  m a d e ,  w a s  y o u  

k n o w  w e  h a v e  a d v i s e d  o u r  c l i e n ts  t o  t r y  a n d  j u s t  p ro v id e  th e  m in im a l  

a m o u n t  o f  i n fo rm a t io n  to  a l l o w  th e m  to  c o n t i n u e  w i th  t h e  i n v e s t i g a t i o n .   

B u t  t h e  e x p la n a t i o n  th a t  w e  h a v e  b e e n  g i v e n  b y  s c h e m e s  w h e n  w e  a s k  

o n  w h a t  b a s i s  t h e y  h a v e  a  r i g h t  t o  a s k  f o r  t h e  i n fo rm a t io n ,  h a s  b e e n  

th i s  b la n k e t  c o n s e n t .   N o w  th i s  b la n k e t  c o n s e n t  i s  w h e n  y o u  s ig n  u p  to  

b e  a  m e m b e r  o f  a  m e d ic a l  s c h e m e .   T h in g s  c h a n g e .   W h e n  y o u  j o in e d  

y o u  c o u ld  h a v e  b e e n  a  2 1  y e a r  o ld  y o u n g ,  h e a l th y  p e rs o n .   Te n  y e a rs  

l a te r  y o u  m a y  w e l l  h a v e  c o n t ra c te d  H IV.   T h a t  i n fo rm a t io n ,  t h a t  b la n k e t  10 

c o n s e n t ,  I  a m  n o t  c o n v in c e d  a c tu a l l y  w o u ld  c o v e r  i n s ta n c e s  w h e re  i n  

f a c t  i n fo rm a t io n  o f  a  s e n s i t i v e  i s  d e m a n d e d .  

A D V  T E M B E K A N G C U K A ITO B I :   I  t h i n k  w e  re a d  th a t  c la u s e  a t  t h e  

c o m m e n c e m e n t .   M y  u n d e rs ta n d in g  i s  t h a t  i t  w a s  a  c o n t ra c t  b e tw e e n  a  

m e m b e r  a n d  a  s c h e m e .   I t  i s  n o t  b in d in g  i n  a n y  e v e n t  o n  th e  d o c to rs .  

A D V  H A S IN A C A S S IM :   A n d  th e n  th e  o th e r  b i t  t h a t  a c tu a l l y  

… ( in te r v e n e s ) .  

A D V  A D IL A H A S S IM :   A n d  p re s u m a b ly  c o n s e n t  m e a n s  i n fo rm e d  

c o n s e n t .  

A D V  H A S IN A C A S S IM :   I n fo rm e d  c o n s e n t  a t  t h a t  p o in t  i n  t im e .   T h e re  20 

i s  a l s o  th i s  –  a n d  th e n  a g a in  s o m e t im e s  fo r  p ra g m a t i c  r e a s o n s  a g a in  w e  

ju s t  s a y  l e t  u s  j u s t  y o u  k n o w,  w o rk  w i th  t h e m ,  c o -o p e ra te  a n d  th i s  

m a t te r  c a n  a c tu a l l y  g o  a w a y.   B e c a u s e  w h a t  t h e y  th re a te n ,  a n d  i t  i s  a  

t h re a t ,  i s  t h a t  t h e y  w i l l  d i s c lo s e  th e  o u tc o m e  o f  t h e  i n v e s t i g a t i o n  w i th  

o th e r  s c h e m e s  a n d  fu n d e rs  a n d  th e y  h a v e  d o n e  i t  o n  s e v e ra l  o c c a s io n s .   
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M y  c o n c e rn  i s  w h e th e r  t h e y  h a v e  th e  a u th o r i t y  t o  d o  s o ,  w h e th e r  t h e y  

th e n  b e c o m e  th e  t i p -o f f  o r  t h e  i n fo rm e r  t o  a n o th e r  m e d ic a l  s c h e m e ,  a n d  

w e  s e e  a  p a t te rn ,  w i t h in  w e e k s  o f  a n  i n v e s t i g a t i o n ,  a n o th e r  m e d ic a l  

s c h e m e  o r  a d m in i s t ra to r  w i l l  u n d e r ta k e  a n  e x a c t  s a m e  in v e s t i g a t i o n  a n d  

c a l l  t h e  p ro v id e r  i n  f o r  a  v e ry  s im i l a r  r e a s o n .  

A D V  K E R RY W IL L IA M S :   M a y  I  j u s t  p a u s e  y o u  th e re  a n d  ta k e  y o u  b a c k  

to  y o u r  t h e m e  o f  w h a t  i n fo rm a t io n  i s  o f t e n  d e m a n d e d  f r o m  p ro v i d e rs ?   

A n d  y o u  h a v e  m a d e  th e  p o in t  i n  y o u r  w r i t t e n  s u b m is s io n  a t  p a g e  2 8 ,  

p a ra g ra p h  8 6 ,  b u t  y o u  w e re  to u c h in g  o n  i t  b u t  d id  n o t  c o m p le te  th e  

s u b m is s io n  I  d o  n o t  t h in k .   B u t  i t  w a s  a b o u t  w h e n  p h a rm a c is t s  a re  10 

r e q u i re d  to  p ro d u c e  th e i r  p u rc h a s e  i n v o i c e s  fo r  s to c k  a n d  i n  y o u r  

s u b m is s io n  y o u  s a y  th a t  i f  a  p h a rm a c is t  i s  u n a b le  to  p ro d u c e  a n  i n v o i c e  

i t  d o e s  n o t  a u to m a t i c a l l y  m e a n  a  l e g i t im a te  s e rv i c e  w a s  n o t  r e n d e re d .   

C a n  y o u  e x p la in  w h y ?  

A D V  H A S IN A C A S S IM :   O k a y.   S o ,  y o u  k n o w  th a t  I  a m  a  p h a rm a c is t  

a n d  I  h a v e  w o rk e d  i n  r e ta i l  a s  w e l l  a s  i n  h o s p i t a l  p h a rm a c ie s .   

O f te n t im e s  y o u  h a v e  a  p a t i e n t  w i t h  y o u  fo r  a n  i t e m  th a t  y o u  a c tu a l l y  d id  

n o t  p u rc h a s e .   Yo u  b o r ro w.   Yo u  b o r ro w  th a t  f r o m  a n o th e r  p h a rm a c y.   

Yo u  d o  a  b i t  o f  a n  e x c h a n g e .   Yo u  a l l o w  a n o th e r  p h a rm a c y  to  a c tu a l l y  

p ro v id e  y o u  w i th  s to c k  i n  e x c h a n g e  fo r  o th e r  s to c k .   I n  s o m e  in s ta n c e s  20 

t h e  p h a rm a c y  w i l l  p u rc h a s e  fo r  s e v e ra l  p h a rm a c ie s .   O n e  p h a rm a c y  w i l l  

p u rc h a s e .   S o  th e re  i s  a  l o t  o f  t h a t  t y p e  o f  e x c h a n g e  g o in g  o n .   I t  i s  

a l s o  j u s t  a  p ro x y  b e c a u s e  o n e  p a r t i c u la r  m e d ic a l  s c h e m e  w i l l  o n l y  d e a l  

w i t h  s p e c i f i c  c l a im s  a n d  y o u r  p u rc h a s e  i n v o i c e s  m a y  b e  c o m p le te l y  

u n re la te d  to  t h a t  p a r t i c u la r  c la im  th a t  y o u  s u b m i t t e d  to  t h e m .   W o rs t  
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c a s e  s c e n a r io ,  w o rs t  c a s e  s c e n a r io ,  i f  a  p ro v id e r  o f  h e a l th  c a re  

s e rv i c e s  i s  o b ta in in g  th e i r  p ro d u c ts  f r o m  a n  u n d e s i ra b le  s o u rc e ,  i t  d o e s  

n o t  m e a n  th a t  t h e  s e rv i c e  w a s  n o t  a c tu a l l y  p ro v id e  a n d  th a t  i s  a  t o ta l l y  

d i f f e re n t  t y p e  o f  i n v e s t i g a t i o n .   T h a t  b e c o m e s  th e f t  o r  f r a u d  o r  w h a te v e r  

t h a t  m ig h t  b e .   B u t  t h e  s im p le  f a c t  t h a t  y o u  d o  n o t  h a v e  a n  i n v o i c e  d o e s  

n o t  n e c e s s a r i l y  m e a n  th a t  y o u  d id  n o t  p ro v id e  th e  s e rv i c e .   

 M o re  o f t e n  th a n  n o t  i s  t h a t  y o u  d o  n o t  h a v e  th e  i t e m  in  s to c k ,  

y o u  b o r ro w  i t  f r o m  a n o th e r  p h a rm a c y.   Yo u  b a s i c a l l y  j u s t  h a v e  a  t r a d e -

o f f ,  y o u  e x c h a n g e  fo r  o th e r  s im i l a r  v a lu e  p ro d u c ts  a n d  y o u  d o  n o t  

n e c e s s a r i l y  h a v e  to  b u y,  e s p e c ia l l y  l o w -m o v in g  i t e m s ,  y o u  w i l l  n o t  k e e p  10 

e v e ry th in g  i n  s to c k .  

A D V  K E R RY W IL L IA M S :   A n d  i s  t h a t  b o r ro w in g  l a w fu l?  

A D V  H A S IN A C A S S IM :   Ye s .  Ye s  i t  i s .   O n  th a t  p o in t  o f  p h a rm a c is t ’s  

c la im s  b y  th e  w a y,  t h e  o th e r  p o in t  t h a t  f u n d e rs  re p e a te d ly  r a i s e  i s  t h a t  

t h e re  w a s  n o t  a  c o n s u l t a t i o n  th a t  p re c e d e s  th e  i s s u e  o f  m e d ic in e .   W e l l  

t h e re  d o e s  n o t  h a v e  to  b e  b e c a u s e  f i r s t l y,  i n  m a n y  c a s e  y o u  c a n  g e t  

t e le p h o n ic  s c r i p t s  w i th o u t  a n y  c o n s u l t a t i o n .   I f  y o u  l i k e  m e ,  I  h a v e  

fa m i l y  m e m b e rs  th a t  w r i t e  u p  s c r i p t s  f o r  m e  a n d  I  d o n ’ t  a c tu a l l y  h a v e  to  

c o n s u l t  t h e m  a n d  th e y  w o n ’ t  c h a rg e  m e .    

 A n d  i n  o n e  –  th e  o n e  p a r t i c u la r  i n c id e n t  –  o n e  i n v e s t i g a t i o n  20 

t h e re  w a s  a  p ra c t i c e  t h a t  a c tu a l l y  g e n e ra te d  th e  s c r i p t s  f o r  t h e  

p h a rm a c y  w a s  a l re a d y  p u t  o n  d i r e c t  p a y m e n t .   S o  i n  f a c t  t h e re  w e re  n o t  

–  t h e re  w e re  n o  re im b u rs e m e n ts  g o in g  th ro u g h  to  t h a t  p ra c t i c e  t h a t  

g e n e ra te d  th e  s c r i p t s  o f  t h e  d o c to r ’s  c o n s u l t a t i o n s .   S o  h e  h a d  c a s h  

p ra c t i c e  a n d  i n  f a c t  t h e  –  h e  s t i l l  g e n e ra te d  s c r i p t s  w h ic h  th e  
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p h a rm a c is t  c o u ld  a c tu a l l y  f i l l .   I t  d o e s n ’ t  m e a n  th a t  t h e re ’s  n o  

c o n s u l ta t i o n  w i th  t h e  d o c to r  t h a t  p re c e d e s  th e  i s s u in g  o f  t h e  s c r i p t  t h a t  

i n  f a c t  t h e re ’s  s o m e th in g  u n to w a rd  a ro u n d  th a t .  

 O k a y.   S o  j u s t  i n  t e rm s  o f  t h e  s u b s ta n t i v e  u n fa i r n e s s  th a t  

c o n t i n u e s  s o  y o u  a s k e d  to  b r i n g  i n  a  s p e c i f i c  n u m b e r  o f  f i l e s ,  y o u  –  

t h e y  m a y  ra i s e  a n  i s s u e  w i th  t h e  m a n n e r  i n  w h i c h  y o u  c o d e  a n d  y o u  b i l l  

e t c e te ra  o n  th a t  s a m p le  s i z e .   B u t  t h e n  th e y  e x t ra p o la te  a l l  o f  t h a t  

i n fo rm a t io n  to  y o u r  e n t i r e  p ra c t i c e  fo r  t h re e  y e a rs  a n d  th a t ’s  w h a t  t h e  

c la w  b a c k  c o n s t i t u te s .   A n d  n o w  I ’ l l  –  i n  t e rm s  o f  c o n s id e ra t i o n s  o f  

S e c t i o n  5 9  a n d  R e g u la t i o n  6  I ’ l l  e x p la in  t o  y o u  w h y  I  d o n ’ t  b e l i e v e  th a t  10 

t h a t  i s  a c tu a l l y  a l l o w e d  in  t e rm s  o f  t h e  A c t  a n d  R e g u la t i o n s .  

 T h e re ’s  a l s o  th e  c o e rc io n  i n  s ig n ing  th e  A O D ,  w e  h a v e  h a d  

i n s ta n c e s  w h e re  i n  f a c t  p ro v id e rs  c o m e  to  u s  a f t e r  h a v in g  s ig n e d  th e  

A O D  a n d  w e  s a y  to  t h e m ,  u n fo r tu n a te l y,  n o w  I ’m  d e a l i n g  w i th  w h a t  i n  

f a c t  t h e  C o u n c i l  f o r  M e d ic a l  S c h e m e s  h a v e  ru le d  w h ic h  i s  t h e  l a w  o f  

c o n t ra c t  n o w  a n d  fo r  y o u  to  b e  a b le  t o  u n w in d  th a t  p a r t i c u la r  s ig n in g  o f  

t h e  A O D  i s  g o in g  to  b e c o m e  h u g e ly  d i f f i c u l t  s o  i n  m a n y  c a s e s  th a t  f a c t  

y o u  k n o w  ju s t  g o e s  n o w h e re .   

 I n  t e rm s  o f  t h e  a u to m a t i c  s u s p e n s io n ,  t h a t  c a n  h a p p e n  l i t e ra l l y  

i n  t h e  c o n s u l ta t i o n  e v e n  i f  y o u  d e fe r r i n g  c e r ta in  a s p e c ts  o f  t h e  20 

c o n s u l ta t i o n s .   S o  w e ’v e  g o t  a  s p e c i f i c  i n  –  c a s e  w h e re  w h ic h  i s  s t i l l  

p e n d in g  w h e re  th e  i s s u e  a ro s e  a ro u n d  w h e th e r  t h e  p ro v id e r  w a s  

e n t i t l e d  t o  e m p lo y  te c h n ic ia n s  to  a s s i s t  i n  t h e  p ro v i s io n  o f  s e rv i c e s .   

T h i s  w h o le  m a t te r  r e v o l v e s  a ro u n d  s tu d en ts  a n d  te c h n ic ia n s  a s  

o p p o s e d  to  q u a l i f i e d  t e c h n o lo g i s t s  w h ic h  th e  a g e -  a n d  th e  p ro v id e r  w a s  
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r e p o r te d  to  H P C S A .   N o tw i th s ta n d in g  th a t  t h e  H P C S A c le a re d  th e  

p ro v id e r,  d id  n o t  f i n d  t h a t  t h e re  w a s  a n y th in g  u n to w a rd  o r  u n a c c e p ta b le  

a b o u t  t h e  p ra c t i c e .   T h a t  p ra c t i c e  h a s  re m a in e d  s u s p e n d e d .    

 S o  w i th o u t  a n y  fu r th e r  a d o  th e y  w i l l  s u s p e n d  th e  p ra c t i c e  t h e n  

i n  t h e  i n te r im ,  i t  d o e s n ’ t  m a t te r  w h a t  t h e  o u tc o m e  o f  t h e  i n v e s t i g a t i o n  

i s .   W e  w i l l  n o t  r e in s ta te  t h i s  p ra c t i c e  fo r  d i r e c t  p a y m e n t .  

M S  N A B E E L A M O O L A :   T h i s  p a r t i c u la r  p ra c t i c e  i s  a l s o  re p o r te d  to  t h e  

S A P S  a n d  o b v io u s l y  n o th in g  b e c a m e  o f  i t .  

A D V  H A S IN A C A S S IM :   A n d  th e n  w h e n  w e  a s k e d  a b o u t  i n te rp re ta t i o n  

o f  b i l l i n g  . . . ( i n te r v e n e s ) .  10 

A D V  A D IL A H A S S IM :   W h y  d o  y o u  s a y  o b v io u s l y  n o th in g  b e c a m e  o f  

t h a t?  

M S  N A B E E L A M O O L A :   I t  w a s n ’ t  a  f r a u d  re la te d  i n c id e n t  s o  I  m e a n  I  

d o n ’ t  u n d e rs ta n d  u n d e r  w h a t  r e fe r ra l  t h e y  w o u ld  h a v e  m a d e  i t  t o  t h e  

S o u th  A f r i c a n  P o l i c e  i n  a n y  e v e n t  b e c a u s e  th e re  w a s  n o  i s s u e  o r  

e le m e n t  o f  c r im in a l i t y.  

A D V  T E M B E K A N G C U K A ITO B I :   B u t  I  m e a n  I  d o n ’ t  t h in k  w e ’v e  c o m e  

a c ro s s  a  s in g le  i n s ta n c e  th a t  w a s  s u c c e s s fu l l y  p ro s e c u te d  e v e n  th o u g h  

i t  w a s  d e s ig n a te d  a s  f r a u d  b u t  m a y b e  y o u  h a v e .  

A D V  H A S IN A C A S S IM :   N e i t h e r  h a v e  w e .   I n  t e rm s  o f  –  I  w a n t  t o  c o m e  20 

t o  t h e  s u b c o n s c io u s  b ia s  i n  a  b i t  b u t  I  w a n t  t o  c o n t i n u e  w i th  t h e  i s s u e  

o f  e x p e r t s .   M o s t  a s  I ’ v e  m e n t io n e d  m o s t  o f  o u r  i n v e s t i g a t i o n s  o r  w h e re  

w e  w e re  a s s i s t i n g  re v o l v e  a ro u n d  in te rp re ta t i o n  o f  c o d e s  a n d  th e  u s e  o r  

t h e  a l l e g e d  m is u s e  o f  c o d e s .    
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 W h e n  w e  a s k  o n  w h a t  b a s i s  t h e  fu n d e r  b e l i e v e s  th a t  t h e  

i n te rp re ta t i o n  i s  c o r re c t ,  w e ’ re  o f t e n  to ld  i t ’ s  b e c a u s e  o f  a n  e x p e r t  t h a t  

a d v i s e  th e m ,  w h e n  w e  a s k  w h o  th a t  e x p e r t  i s ,  t h a t  i n fo rm a t io n  a g a in  i s  

n o t  f o r t h c o m in g .   N o w  in  o n e  p a r t i c u la r  i n s ta n c e  . . . ( i n te r v e n e s ) .  

A D V  T E M B E K A N G C U K A ITO B I :   W h a t  i n fo rm a t io n  i s  t h i s  t h a t  t h e y  

. . . ( i n te r v e n e s ) .  

A D V  H A S IN A C A S S IM :   W h o ’s  y o u r  e x p e r t?  

A D V  T E M B E K A N G C U K A ITO B I :   N o ,  I ’m  ta l k in g  a b o u t  t h e  n a tu re  o f  t h e  

i n fo rm a t io n  p ro v id e d  b y  th e  e x p e r t .  

A D V  H A S IN A C A S S IM :   I t ’ s  i n  t e rm s  o f  t h e  i n te rp re ta t i o n  o f  c o d e s .   S o  10 

c a n  th i s  c o d e  b e  u s e d  fo r  t h i s  p a r t i c u la r  t y p e  o f  i n te r v e n t i o n ?   I  t h in k  

y o u ’v e  re c e i v e d  a  f a i r  a m o u n t  o f  i n p u t  i n  t e rm s  o f  t h e  b i l l i n g  c o d e s  a n d  

th e  i s s u e .   I ’m  n o t  g o in g  to  g o  i n to  a  l o t  o f  t h a t .   I  t h i n k  I  h a v e  o n e  l i t t l e  

s l i d e  th a t ’ l l  t o u c h  a  l i t t l e  b i t  o n  i t  b u t  t h e  i n te rp re ta t i o n  o f  c o d e  i s  a  

h u g e  p ro b le m  e s p e c ia l l y  w h e re  m e d ic a l  s c ie n c e  i s  a c tu a l l y  e v o l v e d  a n d  

i n  f a c t  t h e  b i l l i n g  c o d e s  h a v e  n o t .    

 S o  th e re ’s  a  n e e d  to  t r y  a n d  u s e  s im i l a r  c o d e s  fo r  t h e  t y p e  o f  

s e rv i c e s  th a t  a re  b e in g  re n d e re d .   W h e n  w e  –  i n  o n e  p a r t i c u la r  i n s ta n c e  

w h e re  a  p ro v id e r  h a p p e n  to  p i c k  u p  o n  a n  e m a i l  t r a i l  a n d  w a s  a b le  t o  

i d e n t i f y  w h o  th e  s o  c a l l e d  e x p e r t  w a s  th a t  w a s  a d v i s in g  th e  m e d ic a l  20 

s c h e m e .   I t  t u rn e d  o u t  t h a t  p a r t i c u la r  e x p e r t  d id n ’ t  e v e n  b e lo n g  to  t h a t  

s u b  s p e c ia l i t y  o f  t h a t  p ra c t i c e .   S o  th e y  re l y in g  o n  i n fo rm a t io n  f r o m  

e x p e r t s  t h a t  i n  f a c t  w e re  p ro b a b ly  d o n ’ t  e v e n  q u a l i f y  a s  e x p e r t s .    

 I  a l s o  w a n t  t o  e m p h a s is e  o n e  o th e r  a s p e c t  w h ic h  I  t h in k  i s  o f  

h u g e  c o n c e rn .   T h e s e  s o  c a l l e d  e x p e r t s  t h a t  f u n d e rs  re l y  o n  a re  o f t e n  
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t im e s  th e  h e a d s  o f  s o c ie t i e s .   S o c ie t i e s  v o lu n ta ry  a s s o c ia t i o n s ,  t h e y  n o t  

r e p re s e n ta t i v e  o f  a l l  p ro v id e rs  o u t  t h e re  s o  w h e n  ta k e  th e  s o c ie ta l  v i e w  

a s  b e in g  a u th o r i t a t i v e  i n  t h e  i n te rp re ta t i o n  o f  c o d e s ,  i t  m a y  n o t  b e  

i n c lu s i v e  o f  a l l  p ra c t i c e s  o u t  t h e re .    

H a v in g  s a id  t h a t  a n d  y o u ’v e  h a d  s u b m is s io n  f r o m  o n e  o f  t h e  

s o c ie t i e s  a s  w e l l ,  w e  –  I  s p e c i f i c a l l y  h a v e  s o m e  c o n c e rn s  a ro u n d  th e  

u s e  o f  s o m e  o f  t h e  s o c ie t i e s  e s p e c ia l l y  w h e n  th o s e  s o c ie t i e s  a re  

a l i g n e d  o rg a n is a t i o n s  th a t  a re  i n  f a c t  s e rv i c e  p ro v id e rs  t o  m e d ic a l  

s c h e m e s .   M y  c o n c e rn  i s  h o w  o b je c t i v e  i s  t h a t  i n fo rm a t io n  th a t  y o u  

re c e i v in g  a n d  th o s e  v e ry  a s s o c ia t i o n s  a n d  re p re s e n ta t i v e  o rg a n is a t i o n s  10 

a re  i n v o l v e d  i n  s o m e  o f  t h e s e  F o re n s i c s  I n v e s t i g a t i o n s .    

 T h e y  c o n f l i c te d ,  t h e y ’ re  c l i e n t  i s  t h e  s c h e m e .   H o w  c a n  y o u  b e  

a d v i s in g  a  s c h e m e  o r  h o w  c a n  y o u  b e  re p re s e n t in g  a  p ro v id e r  i n  t h e i r  

d i s p u te  w i th  t h e  s c h e m e  w h e n  in  f a c t  y o u r  s ig n i f i c a n t  p o r t i o n  o f  y o u r  

i n c o m e  c o m e s  f r o m  th a t  v e ry  s c h e m e  o r  a d m in i s t ra to r.   A n d  s o  I  h a v e  

g ra v e  c o n c e rn s  a b o u t  i t .  

 I n  t e rm s  o f  t h e  s u b c o n s c io u s  b ia s e s ,  I  w a n t  t o  m e n t io n  th a t  i n  

f o r  o n e  o f  t h e  v e ry  l a rg e  F o re n s i c s  D e p a r tm e n ts  u p  u n t i l  r e c e n t l y  i t  w a s  

p r im a r i l y  o n l y  w h i te .   T h e re  w e re  n o  i n v e s t i g a to r s  t h a t  w e re  o f  a n y  

o th e r  c o lo u r.   T h e y  w e re  e n g a g in g  w i th  p ro v id e rs .   O n ly  r e c e n t l y  d id  w e  20 

f i n d  t h a t  t h e re  i s  o n e  In d ia n  p e rs o n  w h o  w a s  b ro u g h t  i n to  s o m e  o f  t h e s e  

c o n s u l ta t i o n s  w i th  o u r  p ro v id e rs .    

 T h e re ’s  a  s u b c o n s c io u s  b ia s  t h a t  c o m e s  w i th  t h a t  s o  w h e n  w e  

p u t  t o  t h i s  s c h e m e  th a t  i n  t h e  i n s ta n c e  w h e re  th e re ’s  a  s ig n i f i c a n t  c o -

p a y m e n t  o r  t h e re ’s  a  c la im  th a t  i s  n o t  p a r t  o f  t h e  b e n e f i t  d e s ig n  o f  t h e  
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s c h e m e ,  w h a t  d o  y o u  e x p e c t  a  p ro v id e r  t o  d o  i n  t h a t  i n s ta n c e .   T h e  k in d  

o f  v e ry  f l i p p a n t  a n s w e r  t h a t  w e  g e t  i s ,  w e l l  t h e  p a t i e n t  s h o u ld  j u s t  p a y  

w i th  t h e i r  c re d i t  c a rd .   T h a t  s h o w s  c o m p le te  i g n o ra n c e  o f  t h e  t y p e  o f  

p ra c t i c e s  t h a t  s o m e  o f  t h e s e  d o c to rs  a c tu a l l y  o p e ra te  a n d  th e  a re a s  i n  

w h ic h  th e y  o p e ra te .    

 M a n y  o f  t h e  p a t i e n t s  w h o  –  o u r  d o c to r  w h o  f r e q u e n ts  s o m e  o f  

t h e  p ra c t i c e s  th a t  –  p ra c t i c e s  th a t  w e ’v e  a c tu a l l y  r e p re s e n te d  d o n ’ t  

h a v e  d i s p o s a b le  i n c o m e .   T h e y  re a l l y,  r e a l l y  d o n ’ t  h a v e  a c c e s s  to  t h e  

k in d  o f  m o n ie s  th a t  w i l l  j u s t  p a y  o u t  o f  p o c k e t  f o r  v e ry  h ig h  c o s t  

i n te r v e n t i o n s .   A n d  th a t ’s  w h e re  I  s a y  th e  s u b c o n s c io u s  b ia s  c o m e s  in .  10 

 T h e  i s s u e s  w i th  c o d in g  –  I ’m  g o in g  to  g o  th ro u g h  th i s  q u i t e  

q u i c k l y  b e c a u s e  I  t h in k  y o u ’v e  re c e i v e d  a  l o t  o f  i n p u t  o n  th a t  b u t  t h e re  

a re  t im e  b a s e d  a n d  p ro c e d u re  b a s e d  c o d e s  a n d  w e ’v e  p u t  i n  a n  

e x a m p le  i n  o u r  p a c k  fo r  y o u  a s  w e l l  o f  a  s p e c i f i c  c o d in g  w h e re  i n  f a c t  i n  

s o m e  in s ta n c e s  th e  c o d e s  a re  q u i t e  e x p l i c i t .   T h e y  s a y  y o u  c a n n o t  u s e  

th i s  c o d e  w h e n  th a t  o th e r  c o d e  i s  u s e d .    

 S o  i t ’ s  q u i t e  e x p l i c i t  i n  t h e  d e f i n i t i o n  o f  t h e  c o d e  w h e n  y o u  c a n  

a n d  c a n ’ t  u s e  i t .   T h a t  l o g i c  i s  t h e n  a p p l i e d  b y  t h e  m e d ic a l  s c h e m e s  fo r  

o th e r  c o d e s  a n d  w h e n  w e  a c tu a l l y  e n q u i re  w h y  –  w h a t  –  o n  w h a t  b a s i s  

t h e y  a r r i v e  a t  t h a t  i n te rp re ta t i o n ,  t h e y  c a n ’ t  p ro v id e  u s  w i th  th a t  i n s ig h t .   20 

S o  e v e n  o n  a  l i t e ra l  i n te rp re ta t i o n  o f  t h e  c o d e ,  i t  b e c o m e s  v e ry  d i f f i c u l t  

t o  u n d e rs ta n d  e x a c t l y  w h a t  t h e i r  r a t i o n a l  i s  f o r  w h y  th e y  e x c lu d e s  i t  i n  

c o m b in a t i o n  o f  c o d e s  f r o m  b e in g  u s e d .  

 T h e re ’s  a  l a c k  o f  o w n e rs h ip  o f  t h e  c o d e s ,  I  t h in k  y o u ’ v e  h e a rd  

e n o u g h  o f  t h a t .   T h e re ’s  n o  c o n s u l ta t i o n  b e tw e e n  p ro v id e rs  a n d  fu n d e rs  
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o n  h o w  to  p ro p e r l y  i n te rp re t  t h e s e  c o d e s .   A g a in  w e  a s k e d ,  w e  u rg e d  

fu n d e rs  t o  t r y  a n d  a s s i s t ,  p ro v id e  u s  e s p e c ia l l y  p ro v id e rs  t h a t  a re  n e w  

p ra c t i c e s  to  a l l o w  –  a s s i s t  t h e m  in  h o w  to  i n te rp re t  t h e  c o d e s  a n d  w e  

w e re  to ld  t h a t ’s  n o t  t h e i r  j o b .    

 A n d  a l s o  p ro v id e rs  w h o  d o n ’ t  b e lo n g  to  s o c ie t i e s  w h e re  th e y  

c a n  g e t  t h a t  i n fo rm a t io n  th ro u g h  th e  g u id a n c e  o f  s o c ie t i e s  a re  h u g e ly  

d i s a d v a n ta g e d ,  t h e y  d o n ’ t  h a v e  th e  b e n e f i t  o f  t h a t  t y p e  o f  g u id a n c e ,  

t h e y  d o n ’ t  h a v e  th e  t y p e  o f  m e n to rs h ip  t h a t  c o m e s  w i th  b e in g  a  m e m b e r  

o f  a  s o c ie t y.   B u t  i t  s h o u ld n ’ t  r e a l l y  –  t h e y  s h o u ld n ’ t  b e  d i s c r im in a te d  

a g a in s t  a n d  i n  f a c t  t h e re  s h o u ld  b e  a  f a i r  a m o u n t  o f  t r a n s p a re n c y  a n d  10 

e n g a g e m e n t  b e tw e e n  p ro v id e rs  a n d  fu n d e rs  i n  t e rm s  o f  t h e  p ro p e r  

i n te rp re ta t i o n  o f  c o d e s .    

 W h a t  i s  q u i t e  im p o r ta n t  a n d  I  w a n t  t o  e m p h a s is e  i t ,  i n  

c o n s u l t i n g  p ra c t i c e  a n d  th e y ’ re  v e ry  m u c h  l i k e  u s ,  w e  s e l l  t im e ,  t h e y  

s e l l  t im e .   W h e n  w e  d id  a n  a n a ly s i s  f o r  a  s p e c i f i c  p ra c t i c e  i n  t e rm s  o f  

h i s  i n c o m e  p e r  h o u r,  t h i s  i s  a  s p e c ia l i s t  w i t h  m a n y  y e a rs  o f  e x p e r ie n c e .   

H i s  i n c o m e  p e r  h o u r  i s  l e s s  th a n  a  . . . ( i n d i s t i n c t )  a t t o rn e y.   T h a t  t h e s e  

c o d e s  a n d  th e  k in d s  o f  u n i t s  a n d  c o s t  t h a t  a re  a l l o c a te d  to  t h e s e  c o d e s  

a re  c o m p le te l y  o u t  o f  l i n e  w i th  t h e  l e v e l  o f  e x p e r t i s e  o f  p ro v id e rs  o u t  

t h e re  a n d  I  t h in k  s o m e  c o g n is a n c e  n e e d s  to  b e  h a d  to  t h a t  i s s u e .  20 

A D V  A D IL A H A S S IM :   I  d o n ’ t  k n o w  w h e th e r  t h e  p ro fe s s io n a l  l e g a l  f i e l d s  

a re  a  g o o d  c o m p a ra t i v e  b u t  I  h e a r  y o u r  p o in t .  

A D V  H A S IN A C A S S IM :   P ro b a b ly  n o t .    

A D V  T E M B E K A N G C U K A ITO B I :   I  m e a n  I  s u p p o s e  b e c a u s e  y o u  k n o w  

y o u  c o u ld  c h a rg e  a n y th in g  y o u  w a n t  i f  y o u r  p a t i e n ts  a re  w i l l i n g  to  m a k e  
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c o -p a y m e n ts .   I  m e a n  th a t ’s  t h e  c o u n te r  t h a t  o n e  g e ts  w h e n  y o u  

c o m p la in  t o o  m u c h  a b o u t  t h e  l o w  ta r i f f s .    

A D V  H A S IN A C A S S IM :   I  t h i n k  i n  m a n y  i n s ta n c e s  I  t h in k  p ro v id e rs  d o n ’ t  

h a v e  th a t  l u x u ry.   T h e y  h a v e  to  w o rk  w i th  –  a n  –  i n  f a c t  i n  s o m e  

in s ta n c e s  a s  I  t h in k  w e ’v e  h e a rd  a n d  w h a t  N a b e e la  w a s  a l l u d in g  to ,  

w h e n  y o u r  p ra c t i c e s  i s  s o  re l i a n t  o n  a  s p e c i f i c  s c h e m e  o r  a d m in i s t r a to r  

g ro u p ,  y o u  c a n ’ t  r i s k  n o t  b e in g  p a id  b y  th e m .    

 B u t  n o t  o n l y  t h a t  I  m e a n  m a n y  i n s ta n c e s  i n  t h e  l o w  s o c io  

e c o n o m ic  a re a s  p ra c t i c e s  a re  re l i a n t  o n  d i r e c t  p a y m e n t ,  n o t  o n l y  o n  th e  

i n c o m e  th a t  t h e y  g e t  f r o m  th e  s c h e m e s  bu t  f o rm  d i r e c t  p a y m e n t  f r o m  10 

t h e  s c h e m e s .   B e c a u s e  th e y  re a l l y  c a n ’ t  a f f o rd  to  h a v e  to  c la im  

im m e d ia te l y  f r o m  p a t i e n ts  o r  h a v e  to  c h a s e  u p  o n  p a y m e n ts  w h e n  in  

f a c t  m e m b e rs  h a v e  b e e n  p a id  d i r e c t l y  b y  t h e i r  s c h e m e s .  

 T h e  c o m p le x i t y  o f  t h e  p ro c e d u re  s o m e t im e s  i s  t h e  d i s c o n n e c t  

b e tw e e n  th e  l e v e l  –  t h e  c o d in g  a n d  I ’m  re a l l y  n o t  g o in g  to  g o  i n to  t h a t ,  

i t ’ s  g o t  n o th in g  to  d o  w i th  a n  i n v e s t i g a t i o n  l i k e  th i s .   B u t  I  j u s t  w a n t  t o  

s h a re  o n e  e x a m p le  w i th  y o u .   O n e  o f  o u r  p ro v id e rs  h a p p e n  to  b e  a  

c o n t ra c to r  p ro v id e r  f o r  l o w  in c o m e  p la n  a n d  s o  h e ’s  o f t e n  c a l l e d  i n  

b e c a u s e  th a t  l o w  in c o m e  p la n  o n l y  p a y s  fo r  P M B  a n d  th e s e  P M B s  a re  

o f t e n  o n l y  e m e rg e n c ie s .   H e ’s  t h e n  c a l l e d  i n  a t  a n y  t im e  o f  t h e  d a y  o r  20 

n ig h t  t o  d e a l  w i t h  a n  e m e rg e n c y  p ro c e d u re .    

 H e  e x p la in e d  to  u s  th a t  i n  o n e  i n s ta n c e  h e  s p e n t  s i x  h o u rs  i n  

t h e a t re  a n d  h e  g o t  p a id  a b o u t  R 3  0 0 0 .0 0  s o m e w h e re  i n  t h a t  r e g io n  fo r  

t h a t  e n t i r e  –  h e  w a s  l i n k e d  to  a  m o to r  v e h ic le  a c c id e n t .   B e c a u s e  th e re  

w e re  n o  c o d e s  th a t  i n  f a c t  t h a t  p a r t i c u la r  s c h e m e  w o u ld  a c tu a l l y  c o v e r  



CMS SECTION 59 INVESTIGATION 18 OCTOBER 2019 – DAY 13 

Page 70 of 91 
 

o r  t h e y  w o u ld  re fu s e  to  c o v e r  a l l  o f  t h e  o th e r  c o d e s  a n d  th e  m o d i f i e r s  

t h a t  h e  w o u ld  h a v e  u s e d  in  t h a t  i n s ta n c e  fo r  a n y  o th e r  p a t i e n t .    

 J u s t  i n  t e rm s  o f  t h e  m o d i f i e r s  a n d  I  t h in k  i t ’ s  q u i t e  im p o r ta n t  

t h a t  I  a l s o  e x p la in  o n e  a s p e c t  o f  i n te rp re ta t i o n  o f  c o d e s  fo r  t h i s  

p a r t i c u la r  p ro v id e r  h a p p e n  to  b e  a n  o r th o p a e d ic  s u rg e o n .   T h e re ’s  a  

c o d e  w h ic h  s a y s  y o u  c a n  u s e  a  s p e c i f i c  c o d e  fo r  w h e n  y o u  a c tu a l l y  –  

w h e n  a  j o in t  i s  i n v o l v e d  i n  t h i s  –  w h e n  th e  j o in t  i s  v io la te d .   W h e n  th e  

d o c to r  h a d  to  p e r fo rm  th e  p ro c e d u re ,  h e  h a d  to  v io la te  t h e  j o in t  a s  p a r t  

o f  h i s  t r e a tm e n t  a n d  th e y  re fu s e d  to  p a y  fo r  i t .    

 T h e y  w e re  o n l y  p re p a re d  to  p a y  fo r  t h a t  p a r t i c u la r  c o d e  w h e re  10 

i n  f a c t  t h e  c a u s e  o f  t h e  i n ju r y  w a s  a  v io la t i o n  o f  t h a t  j o in t .   T h e y  d o  n o t  

t a k e  i n to  a c c o u n t  t h a t  i n  f a c t  h a v in g  to  t r e a t  t h e  i n ju r y  m e a n t  t h a t  h e  

h a d  to  v io la te  t h e  j o in t  a n d  th e y  w o u ld n ’ t  p a y  h im  th a t  p a r t i c u la r  c o d e .   

S o  I  j u s t  –  y o u  k n o w  I  t h in k  i t ’s  v e ry  im p o r ta n t  t h a t  t h e re  s h o u ld  b e  

p ro p e r  e n g a g e m e n t  b e tw e e n  p ro v id e rs  a n d  fu n d e rs  t o  c o m e  to  s o m e  

re s o lu t i o n  a ro u n d  th e s e  i s s u e s .  

 E x a m p le s  o f  m is a l i g n m e n t  o f  c o d e s  w i th  b e tw e e n  fu n d e rs  a n d  

p ro v id e rs  a t  p a r t i c u la r l y  i n  c a rd io lo g y  a n d  th e  e x a m p le  I  w a n t  t o  s ig h t  

h e re  i s  w h e re  a  c l i n i c a l  t e c h n o lo g i s t  a re  i n v o l v e d  w i th  c a rd io lo g i s t  i n  

f o r  e x a m p le  th e  i n s e r t i o n  o f  s te n ts .   T h e  k in d s  o f  c o d in g  th e  20 

c a rd io lo g i s t  a re  a l l o w e d  a re  to ta l l y  m is a l i g n e d  w i th  t h e  c o d in g  th a t  t h e  

c l i n i c a l  t e c h n o lo g i s t s  a re  a l l o w e d  fo r  t h e  v e ry  s a m e  p ro c e d u re  fo r  t h e  

v e ry  s a m e  p a t i e n t .   S o  th e y  w i l l  r e s t r i c t  a  c a rd io lo g i s t  o n l y  t o  a t  v e s s e l  

l e v e l  b u t  i t  d o e s n ’ t  m a t te r  h o w  m a n y  s te n ts  y o u  p u t  i n .   B u t  t h e y  w i l l  
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r e s t r i c t  a  c l i n  t e c h  to  o n e  –  th e  u s e  o f  t h a t  c o d e  o n c e  o n l y  f o r  t h e  e n t i r e  

p ro c e d u re ,  s o  t h e re ’s  a  m is a l i g n m e n t .    

 A n d  a g a in  h e re  i n  t e rm s  o f  r e s o l v in g  th i s  i s s u e  th e  re s p o n s e s  

f r o m  fu n d e rs  a re  d i f f e re n t .   S o  o n e  p a r t i c u la r  m a jo r  f u n d e r  w a s  q u i t e  

h a p p y  to  t r y  a n d  c re a te  s o m e  s o r t  o f  c o n fo rm i t y  b e tw e e n  d i f f e re n t  

d i s c ip l i n e s  i n v o l v e d  fo r  t h e  s a m e  t y p e  o f  c a re  a n d  th e  o th e r  o n e s  s a id  

n o  w a y s ,  w e ’ re  n o t  p re p a re d  to  e n te r ta in  t h a t .  

A D V  A D IL A H A S S IM :   I s n ’ t  t h a t  –  a re n ’ t  y o u  d e s c r ib in g  s o m e th in g  

th a t ’s  n o t  r e a l l y  w i th in  o u r  a g re e m e n t?   I  m e a n  h o w  th e  fu n d e rs  a n d  

h o w  th i s  f u n d e rs  t h e  s c h e m e s  a n d  p ro v id e rs  re s o l v e  th a t  p ro b le m  i s  n o t  10 

s o m e th in g  w e  n e e d  to  c o n s id e r.    

 W h a t  i s  i t  t h e  i s s u e  fo r  u s  i s  w h e re  c o d e s  a re  u s e d  a n d  th e  

s c h e m e  s a y s  y o u  u s e d  th e s e  c o d e s  i n c o r re c t l y  r e s u l t i n g  i n  e i t h e r  –  i n  

a n  o v e r  b i l l i n g .   S o  i n  t h o s e  c i r c u m s ta n c e s  w h y  i s  i t  n o t  –  w h y  w o u ld  i t  

n o t  b e  th a t  a n  e x p la n a t i o n  f r o m  th i s ,  l e t ’s  s a y  th e  d o c to r,  w h y  w o u ld  

t h a t  n o t  b e  s u f f i c i e n t  t o  e x p la in  h o w  th e  c o d e s  w e re  u s e d  a n d  th e  

p ro b le m  g o e s  a w a y.  

A D V  H A S IN A C A S S IM :   S o  I  w a n t  t o  b r i n g  th a t  b e c a u s e  i t  d o e s  h a v e  a  

d i r e c t  b e a r in g  o n  th i s  i n v e s t i g a t i o n  b e c a u s e  th e  re a s o n  w h y  a  s p e c i f i c  

c l i n  t e c h  u s e s  th o s e  c o d e s  i s  b e c a u s e  i n  f a c t  t h e  d o c to r  i s  a l l o w e d  to  20 

u s e  th e  c o d e s  i n  t h e  s a m e  q u a n tu m  o r  i n  t h e  s a m e  q u a n t i t y  f o r  a  

s p e c i f i c  e v e n t  a n d  h e ’s  n o t  a n d  h e ’s  a c tu a l l y  c a l l e d  i n  a s  a n  o u t l i e r  

b e c a u s e  o f  t h e  n u m b e r  o f  t im e s  h e  u s e s  a  s p e c i f i c  c o d e .   S o  i t  h a s  a  

d i r e c t  b e a r in g  o n  th i s  i n v e s t i g a t i o n .  
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A D V  A D IL A H A S S IM :   B u t  o n c e  y o u  e x p la in  t h a t  t h i s  i s  w h y  i t  

h a p p e n e d ,  w h y  w o u ld  t h a t  n o t  t h e n  re s o l v e  th e  p ro b le m  b e c a u s e  y o u ’ re  

n o t  a n  o u t l i e r.  

A D V  H A S IN A C A S S IM :   T h e y  f i n d  i t  u n a c c e p ta b le .   T h e y  s a y in g  th a t  

t h e  c a rd io lo g i s t s  a re  e n t i t l e d  to  c h a rg e  u s  i n  m u l t i p l e s  b u t  t h e  c l i n  t e c h  

i s n ’ t .   T h e y ’ v e  n o t  b e e n  a b le  t o  re s o l v e  th a t  i s s u e .  T h e  i n c o n s i s te n c y  

i n  t h e  m a n n e r  i n  w h ic h  th e s e  i n v e s t i g a t i o n s  a re  a l s o  re s o l v e d ,  I  w a n t  t o  

h ig h l i g h t  t h a t  b e c a u s e  y o u  j u s t  r e m in d e d  m e  o f  s o m e th in g  e l s e .    

W h e n  y o u  s a id  t h e  d o c to r  e x p la in s ,  i n  s o m e  in s ta n c e s  th e  

d o c to rs  a re  m o re  th a n  w i l l i n g  t o  c o m e  in  a n d  a c c o m p a n y  th e i r  c l i n i c a l  10 

t e c h n o lo g i s t  a re  p a r t  a s  t h e  i n v e s t i g a t i o n .   I n  o th e r  i n s ta n c e s  th e y  n o t  

a n d  w h e n  w e  a s k  w h y  i n  f a c t  t h e y  s a y  w e  d o n ’ t  w a n t  t o  a c tu a l l y  h a v e  

th e  s p o t l i g h t  t u rn e d  o n  u s .   I ’m  n o t  p re p a re d  to  g o  i n  t h e re  t o  b a c k  c l i n  

t e c h  b e c a u s e  in  f a c t  t h e y  m a y  th e n  s ta r t  i n v e s t i g a t i n g  m e .  

   A n d  w e  h a d  i n s ta n c e s  w h e re  i n  f a c t  t h e  o u tc o m e  o f  e x a c t l y  t h e  

s a m e  a n d  th i s  I  w i l l  e m p h a s is e  i t  h e re  a n d  s a y  th i s  i s  n o t  m y  d i re c t  

e x p e r ie n c e ,  w h e re  th e  o u tc o m e  fo r  t h e  s a m e  p ro fe s s io n a l  w h o  w e n t  i n  

w i th  t h e i r  r e fe r r i n g  d o c to r  w a s  d i f f e re n t  i n  –  t h e  i s s u e  w a s  re s o l v e d  

d i f f e re n t l y  t o  w h e n  a  c l i n - t e c h  w e n t  i n  o n  th e i r  o w n  w i th o u t  t h e i r  

a t t e n d in g  d o c to r  f o r  e x a c t l y  t h e  s a m e  c o m p la in t ,  w h ic h  a l s o  ta l k s  a b o u t  20 

i n c o n s i s te n c y  i n  t e rm s  o f  t h e  s a n c t i o n s  th a t  i t  j u s t  s o  h a p p e n s  th a t  

i n s ta n c e  b y  th e  w a y  th a t  t h e  c l i n  t e c h  th a t  a c tu a l l y  h a d  th e  i s s u e  

re s o l v e d  s p e e d i l y  a n d  a m ic a b ly  w i th o u t  h a v in g  to  h a v e  a n y  c la w  b a c k ,  

h a p p e n  to  b e  w h i te  i n  t h a t  i n s ta n c e  a n d  o u r  c l i n  t e c h  o u r  c l i e n t  w h o ’s  

d o c to r  w a s  n o t  p re p a re d  to  c o m e  in  w i t h  h im  a n d  s u p p o r t  h im  h a p p e n e d  
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t o  b e  a  b la c k  p ro fe s s io n a l .   J u s t  t o  p u t  t h a t  o u t  t h e re .  

 S o  w h a t  N a b e e la  i s  e x p la in in g  –  b u t  i t  b o i l s  d o w n  a g a in  t o  t h e  

i n te rp re ta t i o n  w h e n  th e  fu n d e r  i s  n o t  p re p a re d  to  a c c e p t  e v e n  th e  l o g i c  

a n  e x p la n a t i o n  f r o m  a  p ro v id e r,  i t  r e a l l y  d o e s n ’ t  h e lp  t o  a c tu a l l y  h a v e  

th e m  in  t o  s u p p o r t  y o u .  

 S o  C h a i r  j u s t  t o  –  t h i s  i s  t h e  p a r t  t h a t  y o u  w e re  a c tu a l l y  a s k in g  

m e  a b o u t .   T h i s  i s  –  I  t h in k  y o u  q u i t e  f a m i l i a r  w i t h  S e c t i o n  5 9  a n d  

R e g u la t i o n s  5  a n d  6 .   B u t  I ’ v e  e m p h a s is e d  i n  t e rm s  o f  S e c t i o n  3 A s o  

th i s  i s  w h a t  w h e n  w e ’v e  a s k e d  o n  w h a t  b a s i s  t h e y  a c tu a l l y  a l l o w  to  

s a n c t i o n ,  c la w  b a c k  o r  i n v e s t i g a te ,  t h e y  o f te n  fa l l  b a c k  o n  –  t h i s  i s  t h e  10 

f u n d e rs ,  f a l l  b a c k  o n  5 9  3 (a )  w h ic h  i s ;   

“A n y  a m o u n t  w h ic h  h a s  b e e n  p a id  b o n a  f i d e  i n  

a c c o rd a n c e  w i th  t h e  p ro v i s io n s  o f  t h e  A c t  t o  w h ic h  a  

m e m b e r  o r  s u p p l i e r  o f  h e a l t h c a re  i s  n o t  e n t i t l e d . ”  

T h a t  d e f i n i t i o n  o f  n o t  e n t i t l e d  h a s  n o t  b e e n  f l e s h e d  o u t .   T h i s  

b y  t h e  w a y  o r i g in a te s  f o rm  in  f a c t  n o rm a l  i n s u ra n c e  p o l i c i e s  w h e re  i n  

f a c t  t h e y  n o t  e n t i t l e d  to  c la im  fo r  w h a t ’s  n o t  c o v e re d ,  f o r  a s s e ts  t h a t  a re  

n o t  c o v e re d  b y  t h e i r  p o l i c y  a n d  fo r  i n d i v id u a l s  t h a t  a re  n o t  c o v e re d  b y  

p o l i c i e s .   B u t  t h i s  i s s u e  o f  n o t  e n t i t l e d  i n  t e rm s  o f  t h e  M e d ic a l  S c h e m e s  

A c t  h a s  n o t  b e e n  f l e s h e d  o u t ,  e x p la in e d  o r  e la b o ra te d  o n .  20 

 T h e n  (b )  w h ic h  i s  w h e re  th e  c la w  b a c k s  c a n  a c tu a l l y  b e  

i n v o k e d ;   

“A p p l i e s  s p e c i f i c a l l y  i n  i n s ta n c e  o f  t h e f t ,  f r a u d ,  

n e g l i g e n c e  a n d  m is c o n d u c t  … ”  
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A D V  T E M B E K A N G C U K A ITO B I :   A n d  h o w  d o  –  i n  t h e  i n s u ra n c e  

i n d u s t r y,  h o w  d o  th e y  d e a l  w i t h  f r a u d u le n t  c l a im s ?  

A D V  H A S IN A C A S S IM :   T h e y  –  s o  i n  t h e  i n s u ra n c e  i n d u s t r y,  r e m e m b e r  

t h e re ’s  t h e  p u rc h a s e s  a n d  th e  p a y e r  a re  d i f f e re n t  p e o p le  t o  i n  

h e a l t h c a re  w h e re  y o u  h a v e  a  t h i r d -p a r t y  p a y e r.   S o  th e y  w i l l  c l a im  b a c k  

d i r e c t l y  f r o m  th e  p e rs o n  w h o  w a s  th e  p o l i c y  h o ld e r  a n d  o f te n  t im e s  

th e y ’ l l  c a n c e l  t h a t  p o l i c y  w h e re a s  i n  t h i s  i n s ta n c e  th e y  c la im in g  b a c k  

f r o m  a  th i r d -p a r t y  t h a t  t h e y  a c tu a l l y  r e m u n e ra te d  o r  r e im b u rs e d .   I t ’ s  a  

v e ry  d i f f e re n t  d y n a m ic .  

A D V  T E M B E K A N G C U K A ITO B I :   B u t  I  m e a n  th e  s u p p l i e r s  s ta n d s  i n  t h e  10 

s h o e s  h e re  o f  t h e  b e n e f i c i a r y  o f  t h e  s e rv i c e .   N o w  I ’m  t r y in g  to  t e s t  w h y  

y o u  d ra w  a  d i s t i n c t i o n  b e tw e e n  n o t  e n t i t l e d  a n d  f r a u d u le n t  b e c a u s e  i t  

s e e m s  to  m e  th a t  i t  c a n  b e  i n te rp re te d  w id e l y.  

A D V  H A S IN A C A S S IM :   I t  m a y  w e l l  b e ,  I  j u s t  w a n te d  to  e m p h a s is e  th a t  

i t  h a s  n o t  b e e n  c la r i f i e d  i n  t e rm s  o f  o n  w h a t  b a s i s  y o u  a l l o w e d  to  

a c tu a l l y  c la w  b a c k  w h e re  y o u  b e l i e v e  i t ’s  n o t  e n t i t l e d .   S o  I  w a n t  t o  g o  

b a c k  to  t h i s  i s s u e  a ro u n d  in te rp re ta t i o n  o f  c o d e s .   I f  I  h a v e  s p e c i f i c  

i n te rp re ta t i o n  o f  a  c o d e  a n d  I  u s e  th a t  c o d e  i n  a  m a n n e r  w h ic h  I  a m  

c o n v in c e d  i s  a p p ro p r ia te  a n d  y o u  d i f f e r  f r o m  m e ,  d o e s  th a t  m e a n  I ’m  

n o t  e n t i t l e d ?   A n d  th a t ’s  r e a l l y  . . . ( i n te r v e n e s ) .  20 

A D V  K E R RY W IL L IA M S :   I s n ’ t  t h i s  e x a c t l y  t h e  re a s o n  w h y  w e  s i t t i n g  

h e re ?  

A D V  H A S IN A C A S S IM :   Ye s .  
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A D V  K E R RY W IL L IA M S :   B e c a u s e  th e re ’s  a  f u n d a m e n ta l  d i f f e re n c e  

b e tw e e n  w h a t  t h e  s c h e m e s  a n d  a d m in i s t r a to r s  t h in k  a n d  w h a t  t h e  

p ro v id e rs  t h in k .    

A D V  H A S IN A C A S S IM :   C o r re c t  a n d  I  d o n ’ t  a c tu a l l y  h a v e  a  c le a r  

a n s w e r,  I ’m  ju s t  s h a r in g  w i th  y o u  w h e re  I ’m  n o t  s u re  th a t  t h i s  i s s u e  o f  

n o t  e n t i t l e d  c a n  b e  a p p l i e d  i n  s u c h  a  r i g id  w a y  w h e n  in  f a c t  t h e re ’s  a  

c le a r  m is u n d e rs ta n d in g  o r  a  d i s a g re e m e n t  i n  t e rm s  o f  i n te rp re ta t i o n .   

I t ’ s  n o t  a s  i f  i t ’ s  i l l i c i t  f r a u d .  

A D V  T E M B E K A N G C U K A ITO B I :   I  c a n  a c c e p t  t h a t  i f  t h e re  i s  n o  f r a u d  

th e n  y o u  w e re  e n t i t l e d  t o  c la im .   I f  t h e re ’s  n o  f r a u d  a n d  n o  e x c e s s i v e  10 

b i l l i n g ,  t h e n  y o u  a re  e n t i t l e d  t o  c la im  a n d  e n t i t l e d  t o  b e  p a id .   B u t  i f  

t h e re  i s  f r a u d  th e n  th e  fa c t  t h a t  i n  t h e  i n s u ra n c e  c o n te x t  a n d  e n t i t l e d  

m e a n s  c o v e re d  w i t h  i n  t h e  f r a m e  o f  t h e  c o n t ra c t  i s  n o t  d e c i s i v e  b e c a u s e  

y o u  a re  s t i l l  n o t  e n t i t l e d  i f  y o u  a re  f r a u d u le n t l y  c la im in g .    

 T h e  q u e s t i o n  i s  w h a t  i s  t h e  m e th o d  o f  r e c o v e r in g  th a t  w h ic h  

w a s  p a id  o u ts id e  o f  t h e  te rm s  o f  t h e  a g re e m e n t?   S o  th e  o n e  v ie w  i s  

t h a t  t h e  s c h e m e s  th e m s e lv e s  b e c o m e  th e  j u d g e ,  j u r y  a n d  e x e c u t i o n e r.   

T h e  o th e r  v ie w  i s  t h a t  p e rh a p s  th e re  s h o u ld  b e  a  th i r d -p a r t y  m a k in g  

th o s e  d e c i s io n s  a n d  th e re ’s  a  p u s h -b a c k  a ro u n d  th e  i d e a  o f  a  t h i r d -

p a r t y  b e c a u s e  th e  r i s k  i s  b ig g e r  t o  t h e  e n t i r e  p o o l  o f  t h e  m e m b e rs h ip  20 

a n d  th e re  h a s  to  b e  a n  e f f e c t i v e  w a y  th a t  e x p e d i te s  t h e  c la w in g  b a c k .  

A D V  H A S IN A C A S S IM :   I  m a k e  s o m e  re c o m m e n d a t io n  w h ic h  i f  y o u  –  I  

t h in k  i t ’s  i n  m y  f i n a l  s l i d e  a n d  h o w  I  b e l i e v e  th i s  c o u ld  b e  re s o l v e d .   B u t  

I  t h in k  i n  t e rm s  o f  r e g u la t i o n  . . . ( i n te r v e n e s ) .  
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A D V  T E M B E K A N G C U K A ITO B I :   S o r r y,  I  t h o u g h t  y o u  a l s o  w a n te d  to  

t a l k  a b o u t  s u b  (b ) ,  y o u  o n l y  s p o k e  a b o u t  s u b  (a ) .  

A D V  H A S IN A C A S S IM :   O h  y e s ,  s o  w h a t  I  w a n t  t o  s a y  a b o u t  ( b )  i s  t h a t  

i n  t h e  i n s ta n c e  a n d  I  t h in k  I  a g re e  w i th  y o u  th a t  w h e re  i t ’ s  c le a r  f r a u d ,  

n e g l i g e n c e  a n d  m is c o n d u c t ,  t h e y  w o u ld  b e  e n t i t l e d  t o  c la w  b a c k .   

W h e re  i t ’ s  s im p ly  b e c a u s e  o f  a n  i n te rp re t i v e  i s s u e ,  I ’m  n o t  s u re  t h a t  i t  

a c tu a l l y  q u a l i f i e s  u n d e r  (b )  f o r  –  t h a t  i t  n e e d s  to  b e  d e e m e d  to  b e  a  

l o s s  a s  (b )  e x p la in s .  

A D V  T E M B E K A N G C U K A ITO B I :   W e l l  I  m e a n  th e re ’s  a n o th e r  t h in g  th a t  

a r i s e s  i n  t h i s  i n q u i r y  i s  p re c i s e l y  w h a t  d o e s  th e f t ,  f r a u d ,  n e g l i g e n c e ,  10 

m is c o n d u c t  a c tu a l l y  m e a n  a n d  w h e th e r  t h e re  s h o u ld  b e  s o m e o n e  e l s e  

o b je c t i v e l y  e s ta b l i s h in g  th o s e  a s  j u r i s d i c t i o n a l  r e q u i re m e n ts  b e fo re  t h e  

p o w e r  t o  c la w  b a c k .    

 T h e  c o m p la in t  i s  t h e  p o w e r  i s  o v e r l y  c o n c e n t ra te d  i n  t h e  

s c h e m e s  s o  th e y  d e c id e  w h a t  c o n s t i t u te  t h e f t  a n d  th e y  d e c id e  w h a t  

c o n s t i t u te  f r a u d  a n d  o f te n  th o s e  d e c i s io n s  a re  th e m s e lv e s  l o a d e d  w i th  

a l l  s o r t s  o f  o b je c t i v e s  w h ic h  a re  i n te n d e d  a t  r e c o v e r in g  a s  m u c h  a s  th e y  

c a n .  

A D V  H A S IN A C A S S IM :   H ’m m .  

A D V  T E M B E K A N G C U K A ITO B I :   A n d  th e y  i g n o re  th e  o b je c t i v e  re a l i t y  20 

t h a t  a c tu a l l y  t h e re  i s  a n  i n n o c e n t  e x p la n a t i o n  to  a n y  o r  m o s t  o f  t h e s e  

c la im s .  

A D V  H A S IN A C A S S IM :   A g re e d .   I  t h in k  th e  i s s u e  o f  f r a u d  I  t h in k  f o r  

m e  i s  f a r  m o re  –  i t ’ s  c le a re r.   W h e re  I  m e a n  i f  y o u  l o o k  a t  t h e  e le m e n ts  

o f  f r a u d  e v e n  in  l a w,  I  t h in k  o f  t h o s e  e le m e n ts  a re  m e t  i n  t h e  m a n n e r  i n  
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w h ic h  y o u r  c la im  i s  s u b m i t t e d  to  a  s c h e m e ,  I  t h in k  i t  b e c o m e s  –  i t ’ s  

p re t t y  s im p le  t o  s a y  th a t  t h a t  i s  f r a u d .   B u t  I  t h in k  fo r  t h e  o th e rs  

. . . ( i n te r v e n e s ) .  

A D V  T E M B E K A N G C U K A ITO B I :   B u t  t h e  q u e s t i o n  i s  w h o  d e c id e s  th a t  i t  

i s  f r a u d ?   I  t h in k  th a t  i s  r e a l l y  t h e  i s s u e .   T h e  s c h e m e  w i l l  s a y  f r o m  o u r  

p o in t  o f  v ie w  i t s  f r a u d  a n d  th e  d o c to r  w i l l  s a y  i t ’ s  n o t  f r a ud  

. . . ( i n te r v e n e s ) .  

A D V  H A S IN A C A S S IM :   Yo u  d o  n o t  h a v e  th e  . . . ( i n d i s t i n c t )  a n d  th e  

a d ju d i c a to r,  a g re e d .   I  w a n te d  to  s p e n d  a  l i t t l e  b i t  o f  t im e  i n  t e rm s  o f  

R e g u la t i o n  5  a n d  6 .   I  t h in k  i t ’ s  q u i t e  im p o r ta n t  –  a n d  th i s  i s  m y  10 

i n te rp re ta t i o n .   T h e re ’s  a  v e ry  s p e c i f i c  r e a s o n  w h y  R e g u la t i o n  6 (2 )  

r e fe r s  t o  a  t im e  p e r io d  w i th in  w h ic h  a  d i s p u te  h a s  to  b e  ra i s e d .   A n d  i t ’ s  

f o r  t h e  e x a c t  r e a s o n  th a t  t h e  d i f f i c u l t y  t h a t  w e ’v e  e x p e r ie n c e d  i n  s o m e  

o f  t h e s e  e n q u i r i e s  o r  i n v e s t i g a t i o n s  b y  m e d ic a l  s c h e m e s .    

 T h e  i d e a  i s  w i th in  3 0  d a y s  i f  y o u  p i c k  u p  s o m e th in g  th a t  i s  o f  

c o n c e rn  f r o m  a  c la im  th a t  h a s  b e e n  p re s e n te d  to  y o u  th a t  y o u  n e e d  to  

a c tu a l l y  r a i s e  t h a t  d i s p u te  w i th in  3 0  d a y s .   I t ’ s  –  t h e  3 0  d a y s  a re  q u i t e  

im p o r ta n t ,  i t ’ s  –  e v e ry th in g  i s  s t i l l  f r e s h ,  i n fo rm a t io n  i s  r e a d i l y  

a c c e s s ib le .   W h e n  y o u  t r y  a n d  a p p ly  c la w  b a c k s  th a t  s p a n  th re e  y e a rs ,  

i t  b e c o m e s  i t  v e ry  d i f f i c u l t  t o  b e  a b le  t o  s u b s ta n t i a te  t h e  c la im s  w h ic h  20 

w h y  6 (2 )  g i v e s  th e  3 0  d a y  t im e  p e r io d .  

 B u t  t h e n  6 (4 )  s a y s  th a t  i f  t h a t  i s n ’ t  d o n e  th e  o n u s  s h i f t s .   T h e  

o n u s  o f  –  w i l l  s h i f t  t o  t h e n  to  t h e  s c h e m e  w h o  m u s t  b e a r  t h e  o n u s  o f  

p ro v in g  th a t  s u c h  a n  a c c o u n t ,  s ta te m e n t  o r  c la im  i s  i n  f a c t  e r ro n e o u s .   

T h a t  i s  n o t  w h a t  w e  a re  s e e in g  i n  t h e s e  i n v e s t i g a t i o n s .   T h e  o n u s  s t i l l  
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s ta y s  –  s i t s  w i th  t h e  p ro v id e r  t o  b e  a b le  t o  p ro o f  t h a t  i n  f a c t  h i s  c la im  i s  

l e g i t im a te .  

A D V  K E R RY W IL L IA M S :   A d v o c a te  C a s s im ,  a re  y o u  a rg u in g  th a t  

R e g u la t i o n  6  im p le m e n ts  S e c t i o n  5 9 ?  

A D V  H A S IN A C A S S IM :   Ye s .  

A D V  K E R RY W IL L IA M S :   A n d  w h a t  y o u  m a k e  o f  t h e  d i f f e re n t  w o rd in g  

th e n  w h e n  S e c t i o n  5 9  a s  y o u ’ v e  re fe r re d  u s  to  re fe r s  t o  n o t  e n t i t l e d  

th e f t ,  f r a u d ,  n e g l i g e n c e ,  m is c o n d u c t .   A n d  re g u la t i o n  6  re fe r s  t o  

e r ro n e o u s  o r  u n a c c e p ta b le  w h ic h  s e e m  to  b e  d i f f e re n t  c o n c e p ts .   

A D V  H A S IN A C A S S IM :   M s  W i l l i a m s ,  I  h a v e n ’ t  a c tu a l l y  l o o k e d  a t  t h a t  i n  10 

d e ta i l  s o  I  p re fe r  n o t  t o  b u t  I ’m  q u i t e  h a p p y  to  a p p ly  m y  m in d  a n d  th e n  

re v e r t  i f  n e c e s s a ry.    I  w a n t  t o  j u s t  m a k e  th e s e  fo l l o w in g  p o in t s  a n d  I ’m  

a lm o s t  a t  t h e  e n d .    

S o  R e g u la t i o n  6  re c o g n is e s  a n d  c a te rs  f o r  t h e  h u g e  

a d m in i s t r a t i v e  b u rd e n  o f  c la im s  a n d  p a y m e n t  a d m in i s t r a t i o n .   A n d  

im p o r ta n t l y  i t  im p o s e s  s ta tu to r y  t im e f ra m e s  w i th in  w h ic h  s te p s  m u s t  b e  

ta k e n ,  s p e c i f i c a l l y  6 (2 ) ,  ( 3 )  a n d  (4 ) .  

 R e g u la t i o n  6 (2 ) ,  r e q u i re s  m e d ic a l  s c h e m e s  to  ra i s e  a n y  

c h a l l e n g e  o n  a c c o u n t ,  s ta te m e n t  o r  c la im  w i th in  3 0  d a y s  a n d  to  s ta te  

t h e  re a s o n s .   I f  a  m e d i c a l  s c h e m e  fa i l s  t o  a c t  w i t h in  t h e  a fo re s a id  3 0  20 

d a y  p e r io d  th e n  i n  t e rm s  o f  R e g u la t i o n  6 (4 )  t h e  o n u s  s h i f t  t o  t h e  

m e d ic a l  s c h e m e .    

 T h e  A c t  t h ro u g h  s t i p u la t i o n s  i n  S e c t i o n  5 9  a n d  R e g u la t i o n s  5  

a n d  6  m a k e  i t  p a te n t l y  c le a r  t h a t  a  c la im  fo r  a  s e rv i c e  b y  a  m e m b e r  o r  a  

h e a l t h c a re  s e rv i c e  p ro v id e r  m u s t  b e  h o n o u re d  w h e n  th e  m e m b e r  i s  a  
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v a l i d  b e n e f i c i a r y  o f  t h e  s c h e m e ,  w h e n  th e  s e rv i c e  fa l l s  w i th in  w h a t ’s  

d e f i n e d  i n  t h a t  s c h e m e  a n d  w h e n  th e  c la im  h a s  b e e n  s u b m i t t e d  i n  

a c c o rd a n c e  w i th  t h e  p re s c r ip t s  o f  t h e  A c t .  

 N o w  I  w a n t  t o  ra i s e  a  v e ry  im p o r ta n t  p o in t  h e re .   T h e  a b i l i t y  f o r  

a  m e d ic a l  s c h e m e  to  s a n c t i o n  a  p ra c t i c e  a n d  to  w i t h h o ld  p a y m e n t  i s  i n  

d i r e c t  v io la t i o n  o f  t h i s  b e c a u s e  in  f a c t  i n  t h a t  i n s ta n c e  n e i t h e r  t h e  

p a t i e n t  n o r  t h e  p ro v id e r  g e t  r e im b u rs e d  fo r  a  s e rv i ce  t h a t  m a y  w e l l  b e  

l e g i t im a te l y  r e n d e re d .   A n d  in  f a c t  t h e  q u e s t i o n  i s  w h e th e r  i n  f a c t  t h e  

s c h e m e  i s n ’ t  b e in g  e n r i c h e d  th ro u g h  th a t  p ro c e s s .  

 F u n d e rs  h a v e  a d o p te d  a  b la n k e t  a p p ro a c h  a n d  h a v e  fa i l e d  to  10 

m e e t  o b l i g a t i o n s  re c re a te d  i n  t e rm s  o f  R e g u la t i o n s  6 (2 )  w h ic h  s a id  t h a t  

t h e  d i s p u te  m u s t  b e  d e c la re d  a n d  i n  o rd e r  n o t  t o  f u l f i l  i t s  o b l i g a t i o n  th a t  

a r i s e  i n  t e rm s  o f  t h e  M e d ic a l  S c h e m e s  A c t  i n  r e s p e c t  o f  h o n o u r in g  a  

c la im  th a t  i t  m u s t  p ro o f  t h a t  e a c h  a n d  e v e ry  c la im  th a t  f o rm s  p a r t  o f  t h e  

d i s p u te  i s  e i t h e r  e r ro n e o u s  o r  u n a c c e p ta b le .  

 A n d  M s  W i l l i a m s  ju s t  i n  a n s w e r  t o  y o u r  q u e s t i o n  th a t  s p e c i f i c  

S e c t i o n  ta l k s  a b o u t  a  c la im  s p e c i f i c  t o  a  s in g le  c la im .   I t  h a s  to  –  t h a t  

d i s p u te  h a s  to  b e  d e c la re d  fo r  e v e ry  s in g le  c la im .   Yo u  c a n ’ t  g o  b a c k  

fo r  t h re e  y e a rs  a n d  s u b m i t  o n e  c la w  b a c k  a s  a  c la im .   I t  h a s  to  b e  d o n e  

a t  a  c la im  le v e l .  20 

A D V  T E M B E K A N G C U K A ITO B I :   B u t  I  m e a n  d i s p u te d  w h e re  b e c a u s e  

th e  S e c t i o n  s a y s  i n  t h e  e v e n t  o f  a  d i s p u te .   B u t  t h e re ’s  n o  d i s p u te ,  

t h e re  i s  a  s c h e m e  a n d  a  d o c to r.   T h e  s c h e m e  d e c id e s  w h a t  i t  w a n ts  t o  

d o  a n d  th e  d o c to r  m ig h t  s a y,  I  d i s a g re e  b u t  t h e re ’s  n o  w a y  to  d e c la re  a  

d i s p u te .   T h e  s c h e m e  ju s t  d o e s  w h a t  i t  w a n ts  t o  d o .  
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A D V  H A S IN A C A S S IM :   H ’m m  a g re e d .    S o  w h e re  a  m e d ic a l  s c h e m e  

o p ts  t o  c la w  b a c k ,  i t  m u s t  d o  s o  w i th in  t h e  p re s c r ip t s  o f  t h e  A c t  a n d  

R e g u la t i o n s  a n d  o n l y  i n  t e rm s  o f  c la im s  w h e re  a  m e d ic a l  s c h e m e  h a s  

p a id   b o n a  f i d e  b u t  w h ic h  p a y m e n t  i t  h a s  s u b s e q u e n t l y  d e te rm in e d  th e  

m e m b e r  o r  t h e  s e rv i c e  p ro v id e r  w a s  n o t  e n t i t l e d  t o  a n d  th a t  c o m e s  

a g a in  i n  t e rm s  o f  i n te rp re ta t i o n  o f  w h a t ’s  t h e  e n t i t l e m e n t  i s .    

 A n d  s o  i t  i s  m y  i n te rp re ta t i o n  i n  t h e  i n s ta n c e  o f  5 9 (3 ) (b ) ,  t h e  

te s t  i s  t h a t  t h e  m e d ic a l  s c h e m e  m u s t  h a v e  s u f fe re d  l o s s  a s  a  re s u l t  o f  

t h e f t ,  f r a u d ,  n e g l i g e n c e  a n d  a n y  m is c o n d u c t .   A n d  y o u  r i g h t l y  s a id  t h a t  

i n  f a c t  i n  t e rm s  o f  w h o s e  i n te rp re ta t i o n  o f  w h e th e r  t h a t  h a s  o c c u r re d .   10 

S o  in  t e rm s  o f  t h e  s o  c a l l e d  b i l l i n g  i r r e g u la r i t i e s  i t  i s  m y  s u b m is s io n  

th a t  i n  f a c t  t h e  s c h e m e s  h a v e  fa i l e d  to  m a k e  a  c a s e  fo r  a n y  o f  t h e  

a b o v e .   I n  t e rm s  o f  c o n c lu s io n  a n d  re c o m m e n d a t io n  –  I  d o  th in k  i t ’ s  

im p o r ta n t  f o r  t h i s  p a n e l  t o  l o o k  i n to  t h e s e  c la w  b a c k s  i n  a  l i t t l e  b i t  m o re  

d e ta i l .   I  t h in k  i t  b e c o m e s  –  i t ’ s  q u i t e  im p o r ta n t  t o  f o l l o w  th e  m o n e y  

t r a i l .   S o  n o t  o n l y  d id  I  r a i s e  th e  i s s u e  a b o u t  t h e  a u th o r i t y  a b o u t  

w h e th e r  t h e y  h a v e  th e  m a n d a te  b u t  I  t h in k  w h e n  th e  c la w  b a c k  h a s  

o c c u r re d .    

 N o w  in  o u r  e x p e r ie n c e  w e  k n o w  th a t  i n  f a c t  t h e  c la w  b a c k s  a re  

d o n e  a t  a  s c h e m e  le v e l  b u t  i t  g o e s  b e y o n d  th a t .   I n  m a n y  i n s ta n c e s  20 

t h e s e  c la w  b a c k s  a re  f o r  c l a im s  th a t  p o te n t i a l l y  w e re  p a id  o u t  o f  

m e m b e rs  s a v in g s  a c c o u n ts .   A n d  th e  q u e s t i o n  a r i s e s  th e n  th a t  w h e n  

y o u  d o  a  c la w  b a c k ,  d o  y o u  re im b u rs e  th e  m e m b e r ’s  s a v in g  a c c o u n t .   

W h a t  h a p p e n s  i f  t h e  m e m b e r ’s  l e f t  t h e  s c h e m e ?   W e  k n o w  th e re ’s  a  

h u g e  a m o u n t  o f  c h u rn  i s  t h i s  i n d u s t r y.   W h a t  h a p p e n s  i f  w h e n  th e  
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m e m b e r  h a s  d e m is e d ,  d o e s  i t  g o  i n to  t h e i r  s ta te  o f  t h a t  p a r t i c u la r  

m e m b e r?    

 B e c a u s e  th e  c la im  o r ig in a l l y  c o u ld  w e l l  h a v e  b e e n  p a id  f r o m  a  

m e m b e r ’s  s a v in g  a c c o u n t  a n d  s o  w h e n  th e  c la w  b a c k  i s  m a d e  a n d  i t  

g o e s  s im p ly  i n to  t h e  s c h e m e  p o o l ,  t h a t  i s  p ro b a b ly  i n c o r re c t ,  i t  p ro b a b ly  

n e e d s  to  g o  b a c k  i n  t h e  to ta l  r e v e rs a l  r i g h t  i n to  w h e re  i t  o r i g in a te d  

f r o m ,  i t  n e e d s  to  b e  re v e rs e d .  

A D V  T E M B E K A N G C U K A ITO B I :   H a v e  y o u  re p re s e n te d  a n y o n e  w h o  h a s  

b e e n  s u b je c te d  to  a  c la w  b a c k ?  

A D V  H A S IN A C A S S IM :   Ye s .  10 

A D V  T E M B E K A N G C U K A ITO B I :   A n d  w h a t  h a s  h a p p e n e d  e v e n tu a l l y  t o  

t h e  m o n e y ?  

A D V  H A S IN A C A S S IM :   S o  w e  h a v e n ’ t  f o l l o w e d  th e  p a p e r  t r a i l ,  w e  h a v e  

n o t  f o l l o w e d .   A l l  w e ’v e  re c e i v e d  i s  i n  f a c t  i n v o i c e s  o r  a  c la im  b y  

s c h e m e  le v e l .   W e ’v e  n o t  s e e n  i t  i n  t e rm s  o f  t h a t  l e v e l  o f  g ra n u la r i t y  

w h e re  i n  f a c t  t h e y  a b le  t o  t e l l  y o u  w h ic h  s p e c i f i c  p a t i e n t ,  w h ic h  d a te  

c la im  a n d  w h e n  in  f a c t  t h e  o r i g in a l  c la im  w a s  p a id  o u t  o f .   S o  I  t h in k  i t  

i s  im p o r ta n t  t h a t  i n  f a c t  t h a t  i n fo rm a t io n  b e  d i s c lo s e d  b y  fu n d e rs .    

 W e  a l s o  h a v e  a n d  th i s  i s  a n  e x a m p le  a n d  th i s  i s  –  j u s t  c o u ld  

p o te n t i a l l y  j u s t  b e  i n s in u a t i o n s  b u t  w e  a re  a d v i s e d  th a t  i n  f a c t  a  n u m b e r  20 

o f  t h e s e  F o re n s i c s  I n v e s t i g a to rs  a re  i n c e n t i v i s e  i n  t e rm s  o f  t h e  m o n ie s  

th a t  t h e y  a c tu a l l y  a b le  t o  re c o v e r.  

A D V  K E R RY W IL L IA M S :   S o r r y,  j u s t  t o  g o  b a c k  to  y o u r  p re v io u s  p o in t .   

I f  y o u r  a rg u m e n t  i s  t h a t  t h e  s c h e m e  m u s t  h a v e  s u f fe re d  l o s s  i n  o rd e r  t o  
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t r i g g e r  S e c t i o n  5 9 ,  w h y  w o u ld  t h e  s c h e m e  th e n  h a v e  to  p a y  th e  m o n e y  

b a c k  to  t h e  b e n e f i c ia r y  i f  t h e  s c h e m e  i s  s u f fe r i n g  th e  l o s s ?  

A D V  H A S IN A C A S S IM :   W e l l  w e  d o n ’ t  r e a l l y  k n o w  i f  i t  w a s  th e  s c h e m e  

th a t  –  w h e re  th e  l o s s e s  c a m e  b e c a u s e  in  f a c t  t h a t  c a l c u la t i o n  i s  d o n e  

o n  a  c ru d e  a n a ly s i s  o f  c la im s  p a id .  

A D V  K E R RY W IL L IA M S :   B u t  I ’m  s a y in g  –  I  u n d e rs ta n d  th a t ’s  y o u r  

f a c tu a l  s u b m is s io n  b u t  i n  r e la t i o n  to  t h e  l e g a l  p o in t  y o u  a rg u e  th a t  i n  

o rd e r  t o  t r i g g e r  S e c t i o n  5 9 ,  t h e  s c h e m e  m u s t  b e  a b le  t o  s h o w  th a t  i t  

s u f fe re d  l o s s .  

A D V  H A S IN A C A S S IM :   Ye s .  10 

A D V  K E R RY W IL L IA M S :   T h e re fo re  i n  o rd e r  t o  f i x  t h a t  l o s s  th e y  c la w  

b a c k  o r  d e d u c t .   S o  w h y  s h o u ld  t h e y  h a v e  to  p a y  i t  b a c k  to  t h e  

b e n e f i c ia r y ?  

A D V  H A S IN A C A S S IM :   I n  t h e  i n s ta n c e  w h e re  i t  i s  a  t r u e  s c h e m e  lo s s  

a n d  I  w o u ld  a rg u e  th a t  i n  f a c t  t h e  o r i g in a l  c la im  o r ig in a te d  f r o m  th e  

m e m b e r ’s  s a v in g s  a c c o u n t  i t  i s  n o t  a  s c h e m e  lo s s .  

A D V  K E R RY W IL L IA M S :    S o  y o u ’ re  a l s o  s a y in g  th e n  th a t  t h e  s c h e m e  

i s  n o t  e n t i t l e d  to  c la w  b a c k  w h e n  c la im s  w e re  p a id  o u t  o f  m e m b e r ’s  

s a v in g s  a c c o u n t?  

A D V  H A S IN A C A S S IM :   A g re e d .    S o  –  o h  y e s  I  j u s t  w a n te d  to  c la r i f y  20 

m y  in te rp re ta t i o n  o f  d i r e c t  p a y m e n t  a s  a  s a n c t i o n  s e e m s  to  b e  a  l i t t l e  

b i t  d i f f e re n t ,  I  t h in k  t h e re ’s  –  I  g o t  t h e  fe e l i n g  w h e n  I  l i s t e n e d  to  o n e  o r  

tw o  o f  t h e s e  s u b m is s io n s  m a d e  i s  t h a t  –  a n d  I  w a n t  t o  e x p la in  m y  

u n d e rs ta n d in g  a n d  I  t h in k  t h e  s c h e m e s  w o u ld  h a v e  to  e x p la in  i t  a  l o t  

b e t te r,  i s  t h a t  s o m e t im e s  a  t a c i t  a g re e m e n t  e x i s t s  b e tw e e n  th e  s c h e m e  
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a n d  th e  p ro v id e r,  a n d  th e  p ro v id e r  i s  t h e n  p a id  d i r e c t l y  f o r  c la im s  th a t  

a re  s u b m i t t e d .    W h e n  a  s a n c t i o n  i s  im p o s e d  a n d  th e y  im p o s e  w h a t  t h e y  

c a l l  a  d i r e c t  p a y m e n t  w h a t  t h e  s c h e m e  a c tu a l l y  d o e s  i n  t h a t  i n s ta n c e  

th e y  p a y  th e  m e m b e r  d i r e c t l y,  a n d  th e n  th e re ’s  a n o th e r  d e f i n i t i o n  a n d  a  

fu r th e r  s a n c t i o n  i s  w h e n  th e y  s u s p e n d  th e  p ro v id e r ’s  p ra c t i c e  t o ta l l y  i n  

w h ic h  i n s ta n c e  n o  c la im s  a re  a c tu a l l y  p a id ,  n o t  t o  t h e  p ro v id e r  a n d  n o t  

t o  t h e  m e m b e r,  a n d  th e n  th e re ’s  a  f u r th e r  s a n c t i o n  w h ic h  i s  l i k e  y o u  

m u s t  h a v e  re a l l y,  r e a l l y  b e e n  a  b a d  b o y  a n d  th a t  i s  w he n  th e y  b la c k l i s t  

y o u  a n d  i n  t h a t  i n s ta n c e  i t  o p e n s  u p  a  w h o le  o th e r  m y r ia d  o f  c o n c e rn s  

w h ic h  i s ,  i s  a  s c h e m e  a l l o w e d  to  i n te r fe re  i n  a  p a t i e n t ’s  r i g h t  t o  a c tu a l l y  10 

a c c e s s  s e rv i c e  f r o m  a  p re fe r re d  p ro v id e r  t h a t  t h e y  h a v e  c h o s e n .     

 A n d  w h a t  s c h e m e s  a re  d o in g  th e y  a re  s e n d in g  o u t  c o m m u n iq u é  

w h ic h  I  h a v e  a s k e d  fo r  a n d  I  h a v e n ’ t  y e t  r e c e i v e d  b y  th e  w a y  to  c o n f i rm ,  

t o  re fe r r i n g  p ra c t i c e s  to  s a y  y o u ’ re  n o t  a l l o w e d  to  u s e  th i s  p a r t i c u la r  

A l l i e d  h e a l th c a re  p ro fe s s io n a l  g o in g  fo rw a rd  b e c a u s e  w e  w i l l  n o t  h o n o u r  

a n y  c la im  s u b m i t t e d  b y  th i s  p a r t i c u la r  h e a l th c a re  p ro fe s s io n a l .  

 N o w  th a t  b la c k l i s t i n g  i n  t e rm s  o f  t h e  r i g h t  t o  p ra c t i c e  th e  r i g h t  

o f  a  p a t i e n t  t o  p ro c u re  s e rv i c e s ,  i t  j u s t  o p e n s  u p  a  w h o le  m y r ia d  o f  

c o n c e rn s  a n d  i s s u e s  th a t  I  t h in k  h a s  n o t  b e e n  u n p a c k e d  c o r re c t l y,  o r  t o  

d a te  t h a t  I  a m  a w a re  o f .  20 

 I  t h i n k  y o u  k n o w  –  I  t h in k  w e  s p o k e  a b o u t  t h e  m a n n e r  i n  w h ic h  

th e s e  i n v e s t i g a t i o n s  o u g h t  t o  b e  h a n d le d ,  w h ic h  i s  m y  s u b m is s io n  th a t  

i n  f a c t  w h e n  th e re ’s  n o t  c le a r - c u t  f r a u d ,  w h e n  th e re  i s  a  . . . ( i n te r v e n e s ) .   

A D V  A D IL A H A S S IM :   S o r ry  A d v o c a te  C a s s im  I  j u s t  w a n t  t o  t a k e  y o u  

b a c k  to  a  p o in t  t h a t  y o u  m a d e  e a r l i e r  b u t  o n  th e  –  o n  S e c t i o n  5 9  a n d  
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t h e  l o s s ,  i t  h a s  to  b e  a  s p e c i f i e d  a m o u n t ,  s o  y o u  h a d  m e n t io n e d  th e  

c la w  b a c k  th a t  g o e s  b a c k  o v e r  a  p e r io d  o f  t im e ,  h o w  d o e s  th a t  

c a l c u la t i o n  o f  t h e  a m o u n t  o v e r  t h e  p e r io d  o f  t im e  re la te  t o  t h i s  s p e c i f i c  

l o s s  to  t h e  s c h e m e ?  

A D V  H A S IN A C A S S IM :   S o  I  –  w e  d o n ’ t  r e a l l y  h a v e  th a t  l e v e l  o f  –  a l l  I  

d o  k n o w  i s  t h a t  w h e n  w e  a re  p re s e n te d  w i th  t h e  a l l e g e d  l o s s e s  th e y  a re  

c a l c u la te d  a t  a  l i n e  l e v e l ,  s o  i t ’ s  t h e  m e m b e r  a n d  a  c la im ,  w e  d o n ’ t  

r e a l l y  k n o w  f ro m  w h ic h  p o o l ,  w h ic h  b u c k e t  t h a t  p a r t i c u la r  c la im  a c tu a l l y  

o r i g in a te d  f r o m .    I t ’ s  j u s t  r e a l l y  a t  a  c o d in g  –  a  c o d e  a n d  a  v a lu e  l e v e l ,  

a n d  th a t  i s  h o w  th e y  c a l c u la te  i t  f o r  a  t h re e  y e a r  p e r io d .   F o r  e v e ry  10 

s in g le  p a t i e n t  t h a t  i n  f a c t  t h a t  c o d e  m a y  h a v e  b e e n  u s e d ,  a n d  th a t ’s  

h o w  th e y  c a l c u la te  t h e  c la w  b a c k ,  s o  i t  i s  s i g n e d  re t ro s p e c t i v e l y  a n d  i t  

i s  a c tu a l l y  e x t ra p o la te d  f r o m  a  s u b -s e t  o f  i n v e s t i g a t i o n s  th a t  t h e y  h a v e  

u n d e r ta k e n ,  b u t  t h e y  d o  p ro v id e  i n  m a n y  i n s ta n c e s  th a t  s p re a d s h e e t  b u t  

w h a t  w e  c a n ’ t  s e e  i s  t h e  p o o l  f r o m  w h ic h  th a t  p a y m e n t  w a s  m a d e ,  

w h e th e r  i t  c a m e  f ro m  th e  r i s k  b e n e f i t  o r  w h e th e r  i t  c a m e  f ro m  th e  

m e d ic a l  s c h e m e ’s  a c c o u n t .  

A D V  A D IL A H A S S IM :    N o  s u re ,  b u t  t h a t ’s  n o t  m y  q u e s t i o n ,  m y  q u e s t i o n  

i s  m o re  a b o u t  h o w  th e  a m o u n t  i s  s p e c i f i e d  a n d  w h e th e r  i t  i s  s p e c i f i e d  

a n d  y o u ’ re  s a y in g  th e re  i s  a  s p e c i f i c a t i o n  th a t  i s  p ro v id e d ,  y o u  h a v e  20 

g iv e n  a  s p re a d s h e e t  . . . ( i n te r v e n e s ) .   

A D V  H A S IN A C A S S IM :    Ye s ,  w e  h a v e  g i v e n  a  s p re a d s h e e t ,  w e  ha v e  

s h o w n  h o w  m a n y  t im e s  th a t  c o d e  w a s  u s e d  a n d  h o w  th e y  h a v e  a c tu a l l y  

g o n e  a b o u t  t h e  c a l c u la t i o n  fo r  t h a t  p e r io d  o f  t im e .  I t  i s  m y  s u b m is s io n  

th a t  i n  f a c t  t h a t  f r a u d  h a s  to  b e  d i s t i n g u i s h e d  c le a r l y  f r o m  w a s te  a n d  
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a b u s e  a s  w e l l ,  b e c a u s e  I  t h in k  i t  n e e d s  to  b e  d e a l t  w i t h  i n  a  v e ry  

d i f f e re n t  w a y,  I  t h in k  i t  w o u ld  b e  a d v i s a b le  t h a t  i n  f a c t  o n e  o f  t h e  –  I  a m  

h o p in g  th a t  o n e  o f  t h e  o u tc o m e s  o f  t h i s  i n v e s t i g a t i o n  w i l l  b e  t h a t  t h e  

t r u s t  r e la t i o n s h ip  n e e d s  to  b e  re -e s ta b l i s h e d  b e tw e e n  fu n d e rs  a n d  

p ro v id e rs  a n d  b e tw e e n  th e  p u b l i c  i n  f a c t  a n d  p ro v id e rs  a n d  i n  f a c t  t h e re  

s h o u ld  b e  s o m e  s o r t  o f  a  re m e d ia l  t y p e  o f  s te p ,  w h e re  th e re ’s  s o m e  

fo rm  o f  c o n s u l t a t i o n ,  t h e re ’s  s o m e  e n g a g e m e n t ,  t h e re ’s  s o m e  

re m e d ia t i o n  to  a s s i s t  w i t h  t h e  i s s u e s  a ro u n d  w a s te  a n d  a b u s e ,  m a y b e  

n o t  s o  m u c h  a b u s e  b u t  w a s te .  

 I n  m a n y  i n s ta n c e s  s e rv i c e s  a re  p ro v id e d  b e c a u s e  i n  f a c t  a t  10 

t h a t  p a r t i c u la r  p o in t  t h e  p ro v id e r  d e e m e d  th a t  n e c e s s a ry  o r  i t  w a s  a  –  i t  

c o u ld  b e  d e fe n s i v e  m e d ic in e ,  w e  k n o w  th a t  t h e  l i t i g a t i o n  i s  i n  i s s u e ,  s o  

th e  n u m b e r  o f  t e s t s  t h a t  I  a c tu a l l y  re q u e s te d  c o u ld  w e l l  b e  i n  e x c e s s  o f  

w h a t  t h e  fu n d e r  m a y  d e e m  a p p ro p r ia te  o r  n e c e s s a ry  b u t  t h a t  t y p e  o f  

e n g a g e m e n t  w i t h  p ro v id e rs  n e e d s  to  t a k e  p la c e .  

 W h e n  in v e s t i g a t i o n s  a n d  s a n c t i o n s  a re  u n d e r ta k e n  th e y  s h o u ld  

b e  i n  a c c o rd a n c e  w i th  p ro p e r  l e g a l  p re s c r ip t s  w h ic h  i s  t h e y  s h o u ld  b e  

s u b s ta n t i v e l y  a n d  p ro c e d u ra l l y  f a i r,  t h e re  s h o u ld  b e  c o n s i s te n c y  i n  t h e  

m a n n e r  i n  w h ic h  th e s e  i n v e s t i g a t i o n s  a re  u n d e r ta k e n ,  t h e re  m u s t  b e  a l  

l e v e l  o f  c e r ta in  –  y o u  m u s t  k n o w  w h a t  t h e  a l l e g a t i o n s  a re  a g a in s t  y o u ,  20 

a lm o s t  l i k e  a  c h a rg e  s h e e t .    T h e re  m u s t  b e  i n d e p e n d e n c e  a n d  

a d ju d i c a t i o n  I  t h in k  t h e  C h a i rp e rs o n  a l l u d e d  to  t h a t ,  u n b ia s e d  

a d ju d i c a t i o n ,  n o t  t h e  fu n d  d e c id in g  fo r  t h e m s e lv e s  w h a t  i s  f r a u d ,  l o s s  o r  

a b u s e .   P ro p e r  r e p re s e n ta t i o n ,  a n  o p p o r tu n i t y  t o  p u t  a  c a s e  fo rw a rd ,  

t h e re  s h o u ld  b e  a l l o w a n c e  fo r  a  t im e  f r a m e  fo r  a  p e n d in g  i n v e s t i g a t i o n  
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w i th o u t  a  s a n c t i o n  b e in g  im p o s e d ,  s o  i f  t h e re  i s  u n c e r ta in t y,  i f  t h e re  a re  

i s s u e s  a ro u n d  in te rp re ta t i o n  a l l o w  th e  p ra c t i c e  to  a t  l e a s t  b e  g i v e n  a  

f a i r  o p p o r tu n i t y  t o  r e s o l v e  th o s e  i s s u e s  b e fo re  y o u  a p p ly  a  s a n c t i o n  

w h ic h  o f t e n  i s n ’ t  d o n e .  

 T h e re  m u s t  b e  th e  fu n d a m e n ta l s  o f  e v id e n c e ,  t h e re  m u s t  b e  

p ro o f ,  I  d o n ’ t  w a n t  t o  –  I  h a v e n ’ t  h a d  a n y  e x p e r ie n c e s  w i th  t h e  

e n t ra p m e n t  i s s u e  s o  I  a m  n o t  g o in g  to  t a l k  a n y  fu r th e r  o n  th a t  p o in t  j u s t  

t o  s a y  th a t  t h e re  w e re  c o n c e rn s  a ro u n d  e n t ra p m e n t  w h e re  i n  f a c t  t h e s e  

p ro b e s  a re  s e n t  o u t  i n to  p ra c t i c e s  a n d  th e n  I  d o  b e l i e v e  th a t  t h e re  i s  a n  

o p p o r tu n i t y  f o r  c o n c i l i a t i o n ,  m e d ia t i o n  a n d  a rb i t r a t i o n  i n  t h e  m a n n e r  i n  10 

w h ic h  th e s e  i n v e s t i g a t i o n s  a n d  th e  s a n c t i o n s  a re  d e a l t  w i t h .    I  t h in k  

t h a t  i s  m y  l a s t  s l i d e ,  y e s  I  t h in k  j u s t  i n  c lo s in g  I  m e n t io n  th a t  I  d o  

b e l i e v e  th a t  t h e re  s h o u ld  b e  re k in d l i n g  o f  a  t r u s t  r e la t i o n s h ip  b e tw e e n  

th e  v a r i o u s  p la y e rs  i n  t h i s  s e c to r  –  i n  t h i s  i n d u s t r y.  

A D V  K E R RY W IL L IA M S :    T h e  s c h e m e s  h a v e  a  l e g i t im a te  c o n c e rn  i n  

p ro te c t i n g  th e i r  p o o l ,  t h e  fu n d s ,  b e c a u s e  i t  i s  t o  t h e  b e n e f i t  o f  t h e  

m e m b e rs ,  a n d  th e y  h a v e  to ld  u s  t h e  b i l l i o n s  th a t  a re  l o s t  t o  f r a u d ,  

w a s te  a n d  a b u s e .   I n  t h e  c o n te x t  o f  –  i t  w a s  2 8  b i l l i o n  I  t h in k  D is c o v e ry  

s p o k e  a b o u t ,  w e l l  w h a t  d o  y o u  k n o w  a b o u t  t h e  a m o u n t  t h a t  i s  l o s t ,  i f  

a n y th in g ?  20 

A D V  H A S IN A C A S S IM :    S o  th e  2 0 %  i s  a s  y o u  s a y  i t ’ s  a l l  o f  t h o s e  w h a t  

t h e y  d e e m  to  b e  l o s s e s  o r  u n a c c e p ta b le  c la im s  g ro u p e d  to g e th e r.   I f  

y o u  u n p a c k  i t  i n to  w h a t  i s  t r u e  f r a u d  a n d  th e n  th e  d e f i n i t i o n  o f  w h a t  

t h e y  d e e m  to  b e  a b u s e  a l l  w a s te  h a s  to  b e  s e p a ra te d ,  i t  i s  n o t ,  t h e  

f i g u re  i s  n o t  a s  h ig h  a s  th a t .   I  t h i n k  t h e  c le a r  c u t  f r a u d  i s  m u c h  l o w e r,  
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a  lo t  o f  t h e s e  i s s u e s  w o u ld  n o t  a r i s e  i f  t h e re  w a s  c le a r  u n d e rs ta n d in g  

o n  h o w  to  a c tu a l l y  u s e  th o s e  c o d e s  a n d  th e  p ro p e r  b i l l i n g ,  a n d  s o  I  

d o n ’ t  b e l i e v e  th a t  i n  f a c t  t h e  f i g u re s  a re  a s  h ig h  a s  th e y  s u g g e s te d  i s .  

A D V  K E R RY W IL L IA M S :    O k a y,  b u t  e v e n  i f  i t  i s  n o t  f r a u d ,  i f  t h e re  i s  

o v e r - s e rv i c in g ,  t h a t ’s  a l s o  –  d o e s n ’ t  w o rk  t o  t h e  b e n e f i t  o f  t h e  

m e m b e rs ,  s o  th e  –  t h a t ’s  w h a t  r e s u l t s  i n  t h e  p re m iu m s  in c re a s in g ,  i s  

t h e y  a re  i n f l a t i n g  c o s t  o f  h e a l t h c a re  s e rv i c e s ,  s o  e v e n  i f  i t  i s  n o t  f r a u d  

th e  s c h e m e  s t i l l  h a v e  a  l e g i t im a te  i n te re s t  i n  c u rb in g  o v e r - s e rv i c in g .  

A D V  H A S IN A C A S S IM :    I  a g re e  th a t  t h e y  h a v e  th o s e  c o n c e rn s ,  I  d o  

th in k  t h in k  t h a t  t h e y  h a v e  to  t a k e  a  re a l l y  g o o d  h a rd  l o o k  a t  t h e i r  o w n  10 

b e n e f i t  d e s ig n ,  w h ic h  l e n d s  i t s e l f  t o  h o s p i - c e n t r i c  c a re ,  w h ic h  l e n d s  

i t s e l f  t o  o v e r - s e rv i c in g ,  w h ic h  l e n d s  i t s e l f  t o  h ig h e r  l e v e l s  o f  c a re  b e in g  

p ro v id e d  b e c a u s e  th a t  i s  w h a t  f u n d e rs  w i l l  p a y  fo r,  a s  o p p o s e d  to  

o b ta in in g  c a re  a t  a  m u c h  lo w e r  l e v e l  p o te n t i a l l y  o u t  o f  h o s p i t a l  a t  a  

m u c h  lo w e r  c o s t ,  s o  b y  n o t  f o r  e x a m p le  p a y in g  fo r  d ia g n o s t i c  

p ro c e d u re s  o u t  o f  h o s p i ta l  w h a t  y o u  i n a d v e r te n t l y  d o in g  i s  y o u ’ re  

d r i v i n g  a d m is s io n  ra te s ,  y o u ’ re  d r i v i n g  th e  u t i l i s a t i o n  o f  a  h ig h e r  Q IT  

c e n t re  o f  c a re  w h e n  in  f a c t  y o u  c o u ld  w e l l  b e  p a y in g  fo r  a  l e g i t im a te  

i n v e s t i g a t i o n  i n  a n  o u tp a t i e n t  b a s i s  w i th o u t  h a v in g  –  w i th o u t  e x p e c t i n g  

th e  p a t i e n t  t o  d ip  i n to  t h e i r  o w n  fu n d s  to  p a y  fo r  t h a t  s e rv i c e ,  s o  th e y  20 

r e a l l y  n e e d  to  t a k e  a  g o o d  h a rd  l o o k  a t  t h e i r  o w n  b e n e f i t  d e s ig n  w h ic h  

i n  f a c t  c a n ’ t  b e  s e p a ra te d  f r o m  th e  s y s te m ic  p ro b le m  o f  w h y  w e  s e e  a n  

i n c re a s e  i n  u t i l i s a t i o n ,  a n d  i f  y o u  l o o k  a t  t h e  h e a l t h  m a rk e t  e n q u i r y  t h a t  

i s  n o t  a  l o g i c a l  e x p la n a t i o n ,  t h e  d e m o g ra p h ic s  o f  t h e  s c h e m e  h a v e  n o t  

c h a n g e d  to  s u c h  a n  e x te n t  t h a t  i t  a c tu a l l y  j u s t i f i e s  –  w e l l  I  s u p p o s e  y o u  
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a re  s a y in g  w e l l  t h a t  i s  e x a c t l y  t h e i r  c a s e  th a t  t h e  u t i l i s a t i o n  s h o u ld  

h a v e  g o n e  u p  th e  w a y  i t  h a s .  

A D V  T E M B E K A N G C U K A ITO B I :   I  m e a n  i s n ’ t  t h a t  t h e  t r u e  s y s te m ic  

i s s u e  i s  t h a t  s p e c ia l i s t s  i n  p r i v a te  h o s p i ta l s  a re  i n  a  q u a s i - r e la t i o n s h ip  

w i th  t h e  s c h e m e s ,  I  m e a n  th a t  w a s  o n e  o f  t h e  c r i t i c i s m s  a n d  y e t  

i n d i v id u a l  p ra c t i t i o n e rs  i n  o u t l y i n g  a re a s  a re  s y s te m a t i c a l l y  t u r fe d  o u t  

a n d  s u b je c te d  to  S e c t i o n  5 9 .    I f  o n e  i s  l o o k in g  t r u l y  f o r  w h a t  i s  t h e  

s y s te m ic  e x p la n a t i o n  th a t  i s  t h e  s y s te m ic  e x p la n a t i o n .     

A D V  K E R RY W IL L IA M S :    A n d  th e  fa c t  t h a t  t h e re  i s n ’ t  e n o u g h  b e n e f i t  

t o  a l l o c a te  i t  t o  l o w e r  l e v e l s  o f  c a re  I  m e a n  th e  w h o le  b e n e f i t  d e s ig n  i s  10 

g e a re d  to w a rd s  s p e c ia l i s t s  a n d  h o s p i t a l  c a re .    

A D V  H A S IN A C A S S IM :    I  d o n ’ t  k n o w  i f  I ’ v e  a n s w e re d  y o u r  q u e s t i o n .  

A D V  T E M B E K A N G C U K A ITO B I :   W h a t  I  d id  a t  t h e  b e g in n in g  I  d id n ’ t  

t a k e  y o u r  o a th  o n  t h e  b a s i s  t h a t  y o u  w e re  a n  e x p e r t  b u t  i t  b e c a m e  c le a r  

d u r in g  th e  c o u rs e  o f  y o u r  e v id e n c e  th a t  a l t h o u g h  y o u  h a v e  e x p e r t i s e  

y o u  a re  n o t  a n  e x p e r t  w i tn e s s ,  s o  l e t ’s  t a k e  th e  o a th  re t ro s p e c t i v e l y.    

W h a t  a re  y o u  g o in g  to  d o ,  t h e  o a th  o r  t h e  a f f i rm a t io n ?  

A D V  H A S IN A C A S S IM :   T h e  o a th .  

A D V  T E M B E K A N G C U K A ITO B I :   T h e  o a th  a l r i g h t ,  w o u ld  y o u  s a y  th e n  

a f t e r  m e  I  a n d  y o u r  n a m e .  20 

A D V  H A S IN A C A S S IM :    I ,  H a s in a  C a s s im .  

A D V  T E M B E K A N G C U K A ITO B I :   D o  c o n f i rm .  

A D V  H A S IN A C A S S IM :    D o  c o n f i rm .  

A D V  T E M B E K A N G C U K A ITO B I :   T h a t  t h e  e v id e n c e  I  h a v e  g i v e n .  

A D V  H A S IN A C A S S IM :    T h a t  t h e  e v id e n c e  I  h a v e  g i v e n .  
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A D V  T E M B E K A N G C U K A ITO B I :   Wa s  th e  t r u th .  

A D V  H A S IN A C A S S IM :    Wa s  th e  t r u th .  

A D V  T E M B E K A N G C U K A ITO B I :   T h e  w h o le  t r u th .  

A D V  H A S IN A C A S S IM :    T h e  w h o le  t r u th .  

A D V  T E M B E K A N G C U K A ITO B I :   A n d  n o th in g  e l s e  b u t  t h e  t r u th .  

A D V  H A S IN A C A S S IM :    A n d  n o th in g  e l s e  b u t  t h e  t r u th .  

A D V  T E M B E K A N G C U K A ITO B I :   A n d  th e n  ra i s e  y o u r  r i g h t  h a n d  a n d  

s a y  s o  h e lp  m e  G o d .  

A D V  H A S IN A C A S S IM :    S o  h e lp  m e  G o d .  

A D V  T E M B E K A N G C U K A ITO B I :   A n d  y o u r  a t t o rn e y  a l s o  s p o k e  a n d  s o  10 

l e t ’s  t a k e  th e  o a th  fo r  h e r  a s  w e l l .    Yo u  w i l l  a l s o  ta k e  th e  o a th ?   S o  w i l l  

y o u  s a y  a f te r  m e  I  a n d  y o u r  n a m e .  

M S  N A B E E L A M O O L A :    I ,  N a b e e la  M o o la .  

A D V  T E M B E K A N G C U K A ITO B I :   D o  c o n f i rm .  

M S  N A B E E L A M O O L A :    D o  c o n f i rm .  

A D V  T E M B E K A N G C U K A ITO B I :   T h a t  t h e  e v id e n c e  I  h a v e  g i v e n .  

M S  N A B E E L A M O O L A :    T h a t  t h e  e v id e n c e  I  h a v e  g i v e n .  

A D V  T E M B E K A N G C U K A ITO B I :   Wa s  th e  t r u th .  

M S  N A B E E L A M O O L A :    Wa s  th e  t r u th .  

A D V  T E M B E K A N G C U K A ITO B I :   T h e  w h o le  t r u th .  20 

M S  N A B E E L A M O O L A :    T h e  w h o le  t r u th .  

A D V  T E M B E K A N G C U K A ITO B I :   A n d  n o th in g  e l s e  b u t  t h e  t r u th .  

M S  N A B E E L A M O O L A :    A n d  n o th in g  e l s e  b u t  t h e  t r u th .  

A D V  T E M B E K A N G C U K A ITO B I :   A n d  ra i s e  y o u r  r i g h t  h a n d  a n d  s a y  s o  

h e lp  m e  G o d .  
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M S  N A B E E L A M O O L A :   S o  h e lp  m e  G o d .  

A D V  T E M B E K A N G C U K A ITO B I :   T h a n k  y o u  v e ry  m u c h .   W e  w i l l  a d jo u rn  

th e  h e a r in g ,  t h i s  w a s  m e a n t  t o  b e  th e  l a s t  o f  t h e  s c h e m e s ,  s o r r y  n o t  t h e  

s c h e m e s ,  t h e  c o m p la in a n ts  a n d  e x p e r t s  b u t  w e  re c e i v e d  a  re q u e s t  f r o m  

I  t h in k  B H F  th a t  t h e y  w a n t  t o  o f f e r  a n  e x p e r t ,  w e  w i l l  c o n s id e r  t h e  

re q u e s t ,  b u t  t h e  n e x t  s i t t i n g s  s h o u ld  n o w  fo c u s  o n  s c h e m e s ,  w e  a re  

t r y i n g  to  a r ra n g e  th a t  f o r  t h e  w e e k  o f  t h e  11 t h  o f  N o v e m b e r,  t h e  w h o le  

w e e k  o f  t h e  11 t h  o f  N o v e m b e r,  w e  s h o u ld  b e  h e a r in g  f r o m  th e  s c h e m e s  

b u t  I  t h in k  t h a t  t h e re  w i l l  b e  a  n o t i f i c a t i o n  f r o m  th e  S e c re ta r i a t  t o  t h a t  

e f f e c t .  10 

 T h e  h e a r in g  i s  a d jo u rn e d .  

IN Q U IRY A D J O U R N S  TO  11  N O V E M B E R  2 0 1 9  
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