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PROCEEDINGS HELD ON 23 AUGUST 2019  

ADV TEMBEKA NGCUKAITOBI:    Thank  you ,  good morn ing ,  can  we ge t  

s ta r ted?   We have  the  South  A f r i can  Optomet r i c  Assoc ia t ion  th is  morn ing .   

Maybe we shou ld  jus t  s ta r t  w i th  the  in t roduc t ions ,  I  see  there  a re  four  

gen t lemen? 

MR DOLLARS BOLOKA :    Thank  you  Cha i rperson ,  good morn ing ,  my 

name is  Do l la rs  Bo loka ,  I  am the  p res iden t  o f  the  SAOA.  

ADV TEMBEKA NGCUKAITOBI:    Jus t  g ive  me your  surname aga in? 

MR DOLLARS BOLOKA :    Bo loka ,  the  na t iona l  an them.   B-o- l -o -k -a .  

ADV TEMBEKA NGCUKAITOBI:    A l r igh t ,  thank  you .   Wi l l  you  be  mak ing  10 

the  p resenta t ion?  

MR DOLLARS BOLOKA :    Yes .  

ADV TEMBEKA NGCUKAITOBI:    And the  o ther  gen t lemen? 

MR DOLLARS BOLOKA :    Wi th  the  two gent lemen.  

MR DOLLARS BOLOKA :    Yes .  

ADV TEMBEKA NGCUKAITOBI:    A l r igh t .   Can they  in t roduce themse lves  

p lease? 

MR AUDIENCE MALULEKE :    Thank  you ,  good morn ing  Cha i rperson ,  my 

name is  Aud ience  Ma lu leke ,  I  am the  immedia te  pas t  p res iden t  o f  the  

South  A f r i can  Optomet r i c  Assoc ia t ion  and the  Cha i rperson  o f  the  Pr iva te  20 

Prac t i ce  por t fo l io  fo r  the  o rgan isa t ion .  

MR HARRY ROSEN :    Good morn ing  Cha i r,  pane l ,  my  name is  Har ry  

Rosen,  I  am what  i s  re fe r red  to  as  the  consu l t ing  Ch ie f  Execut ive  Off i ce r  

fo r  the  South  A f r i can  Optomet r i c  Assoc ia t ion .  
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ADV TEMBEKA NGCUKAITOBI:    A l r igh t ,  so  one  person  w i l l  be  mak ing  

the  p resenta t ion?  

MR HARRY ROSEN :    No ,  i t  i s  a l l  t h ree  o f  us .  

ADV TEMBEKA NGCUKAITOBI:    A l r igh t ,  so  can  I  take  your  oa th  then?  

Sha l l  I  s ta r t  w i th  you  and then  we w i l l  move tha t  way?  Wi l l  you  take  the  

oa th  o r  the  a f f i rmat ion? 

MR HARRY ROSEN :    Yes  I  w i l l .  

ADV TEMBEKA NGCUKAITOBI:    A l r igh t ,  so  we w i l l  go  fo r  the  oa th  then .   

Wi l l  you  say  a f te r  me,  I ,  and  your  name.  

MR HARRY ROSEN :    I ,  Har ry  Rosen.  10 

ADV TEMBEKA NGCUKAITOBI:    Swear  tha t  the  ev idence I  sha l l  g ive .   

MR HARRY ROSEN :    Swear  tha t  the  ev idence I  sha l l  g ive .   

ADV TEMBEKA NGCUKAITOBI:  Sha l l  be  the  t ru th .  

MR HARRY ROSEN:  Sha l l  be  the  t ru th .  

ADV TEMBEKA NGCUKAITOBI:    The  who le  t ru th .  

MR HARRY ROSEN :    The  who le  t ru th .  

ADV TEMBEKA NGCUKAITOBI:    And no th ing  bu t  the  t ru th .  

MR HARRY ROSEN :    And no th ing  bu t  the  t ru th .  

ADV TEMBEKA NGCUKAITOBI:    P lease  ra ise  your  r igh t  hand and say  so  

he lp  me God.  20 

MR HARRY ROSEN :    So  he lp  me God.  

ADV TEMBEKA NGCUKAITOBI:    Thank  you .   Mr  Bo loka ,  w i l l  you  a lso  

take  the  oa th?  

MR DOLLARS BOLOKA :    Yes .  

ADV TEMBEKA NGCUKAITOBI:    Say  a f te r  me I ,  and  your  name.  
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MR DOLLARS BOLOKA :    I ,  Do l la rs  Bo loka .  

ADV TEMBEKA NGCUKAITOBI:    Swear  tha t  the  ev idence I  sha l l  g ive .   

MR DOLLARS BOLOKA :    Swear  tha t  the  ev idence I  sha l l  g ive .   

ADV TEMBEKA NGCUKAITOBI:  Sha l l  be  the  t ru th .  

MR DOLLARS BOLOKA:  Sha l l  be  the  t ru th .   

ADV TEMBEKA NGCUKAITOBI:    The  who le  t ru th .  

MR DOLLARS BOLOKA :    The  who le  t ru th .  

ADV TEMBEKA NGCUKAITOBI:    And no th ing  bu t  the  t ru th .  

MR DOLLARS BOLOKA :    And no th ing  bu t  the  t ru th .  

ADV TEMBEKA NGCUKAITOBI:    So  ra ise  your  r igh t  hand and say  so  10 

he lp  me God.  

MR DOLLARS BOLOKA :    So  he lp  me God.  

ADV TEMBEKA NGCUKAITOBI:    Thank  you ,  and  w i l l  you  a lso  say  a f te r  

me I ,  and  your  name.  

MR AUDIENCE MALULEKE :    I ,  Aud ience  Ma lu leke .  

ADV TEMBEKA NGCUKAITOBI:    Swear  tha t  the  ev idence I  sha l l  g ive .   

MR AUDIENCE MALULEKE :    Swear  tha t  the  ev idence I  sha l l  g ive .   

ADV TEMBEKA NGCUKAITOBI:  Sha l l  be  the  t ru th .   

MR AUDIENCE MALULEKE:  Sha l l  be  the  t ru th .   

ADV TEMBEKA NGCUKAITOBI:    The  who le  t ru th .  20 

MR AUDIENCE MALULEKE :    The  who le  t ru th .  

ADV TEMBEKA NGCUKAITOBI:    And no th ing  bu t  the  t ru th .  

MR AUDIENCE MALULEKE :    And no th ing  bu t  the  t ru th .  

ADV TEMBEKA NGCUKAITOBI:    So  ra ise  your  r igh t  hand and say  so  

he lp  me God.  
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MR AUDIENCE MALULEKE :    So  he lp  me God.  

ADV TEMBEKA NGCUKAITOBI:    Thank  you ,  so  gen t lemen you  may 

dec ide  how you  are  go ing  to  s t ruc tu re  your  p resenta t ion  and  you  may 

dec ide  who w i l l  go  f i s t .  

MR DOLLARS BOLOKA :    Thank  you  very  much Cha i rperson ,  I  am go ing  

to  s ta r t  w i th  the  b road over  v iew o f  who we are ,  and  p resent  the  sa l ien t  

po in t  o f  our  i ssues ,  and  our  consu l t ing  CEO,  Mr  Rosen w i l l  address  some 

b i t  o f  leg is la t i ve  f rameworks  tha t  dea ls  w i th  our  i ssues .   And Aud ience  

Ma lu leke  i s  the  Pr iva te  Prac t i ce  Cha i rperson  who w i l l  be  g iv ing  some b i t  

o f  examples  in  te rms o f  the  i ssues  tha t  we w i l l  be  ta lk ing  about .   F i rs t l y  10 

the  SAOA wou ld  l i ke  to  thank  the  oppor tun i ty  p rov ided  and we are  

apprec ia t i ve  o f  tha t .   We v iew th is  p rocess  as  qu i te  very  impor tan t  and  

g iven  the  un fo ld ings  o f  the  year,  as  our  p resenta t ion  w i l l  come to  show 

la te r  on  we fee l  tha t  i t  has  come a t  qu i te  an  oppor tune  t ime fo r  us .   In  our  

p resenta t ion  you  have  go t  jus t  a  qu ick  p resenta t ion  about  ourse lves  and  

tha t  we are  par t  o f  the  eye-care  team tha t  i s  respons ib le  and  dea ls  w i th  

the  i ssue  o f  eyes igh t .   We are  qu i te  impressed tha t  a l l  the  es teemed 

advocates  a re  hav ing  the i r  spec tac les  on  and i t  shows tha t  you  do  care  

about  your  eyes igh t ,  as  we say  they  a re  the  most  de l igh t fu l  o f  our  senses  

tha t  we have .   The  background o f  the  SAOA is  tha t  we are  respons ib le  fo r  20 

the  p ro fess ion  o f  op tomet ry  and  d ispens ing  op t i t ionary,  we were  found 

back  then  in  1924,  we are  a  NPC,  a  non-pro f i t  company  and we have  bo th  

membersh ip  in  p r i va te  and  pub l i c  sec to r,  bu t  in  the  ma in ,  a  lo t  o f  our  

foo tp r in t  i s  in  the  p r i va te  sec to r.   There  i s  about  2600,  p lus -minus  

p rac t i c ing  op tomet r i s ts ,  and  o f  tha t  we have  go t  about  1600 in  our  books ,  
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both  e i ther  o f  good s tand ing  and o thers  no t  qu i te .   We are  p roud to  say  

Cha i rperson  tha t  op tomet ry  in  South  A f r i ca  i s  ranked among the  f ines t  in  

the  wor ld  by  the  Wor ld  Counse l  o f  Optomet ry.   Th is  i s  jus t  to  show some 

area  o f  what  an  op tomet r i c  cada is ,  i t  i s  an  au tonomous pro fess ion  tha t  

one  has  to  go  th rough educat ion  to  ach ieve  and i t  con f ines  i t se l f  w i th in  

the  regu la t ions  as  per  the  Hea l th  Pro fess ions  Ac t .   A de f in i t ion  o f  an  

op tomet r i s t  shor t l y  and  sweet ly  i s  tha t  he  i s  a  p r imary  hea l th  care  

p rac t i t i oner  tha t  dea ls  w i th  the  eye  and the  v isua l  sys tem.   Tha t  i s  jus t  

the  de f in i t ion  o f  op tomet ry  as  per  the  WCO,  I  w i l l  j us t  sk ip  pas t  t ha t .   And 

in  our  count ry,  the  Repub l i c  op tomet r i s ts  in  the  ma in  dea l  w i th  the  10 

per fo rmance o f  our  examina t ions ,  p rov is ion  o f  spec tac les ,  con tac t  lenses ,  

sung lasses ,  d iagnos t i c  p rocedures  tha t  ass is t  in  d iagnos ing  cer ta in  eye  

d iseases ,  and  a lso  address  the  therapeut ic  aspec t  o f  those  par t i cu la r  

d iseases .   As  we have  s ta ted ,  Mr  Cha i rperson  and es teemed pane l ,  tha t  

we have  go t  bo th  foo tp r in t  in  pub l i c  and  pr iva te  sec to r,  however  qu i te  

deep ly  en t renched in to  the  p r i va te  sec to r,  perhaps  by  des ign  o f  the  

p ro fess ion  in  the  e rs twh i le ,  the  pas t  years .   Bu t  as  the  SAOA we have 

qu i te  a  very  s t rong  pos i t ion  because we know tha t  the  fac t  tha t  we are  in  

p r i va te  sec to r,  a lways  opens  up  the  qu i te  used words  o f  FWA,  the  Fraud,  

Wastage and Abuse,  and  as  an  assoc ia t ion  we are  qu i te  very  c lear,  20 

unambiguous ,  unapo loge t ic  tha t  we oppose f raud ,  was tage and abuse in  

any  fo rm,  shape,  t ype ,  s ize ,  we are  ex t remely  and  exc lus ive ly  aga ins t  

tha t .   We oppose tha t ,  and  our  members ,  non-members ,  everyone in  the  

p ro fess ion  knows tha t  tha t  i s  the  pos i t ion  o f  the  assoc ia t ion ,  tha t  anybody  

who does  f raudu len t  was te fu l  o r  abus ive  tendenc ies ,  we w i l l  no t  suppor t  
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them.   So  we jus t  wanted  to  make tha t  po in t  very  c lear  so  tha t  we,  

tomor row,  we are  no t  be ing  accused o f  t ry ing  to  en t rench  FWA.    

ADV TEMBEKA NGCUKAITOBI:    Cou ld  you  jus t  te l l  me,  I  mean,  i t  seems 

everyone accepts  tha t  f raud  i s  rampant  w i th in  the  p ro fess ion ,  what  i s  the  

v iew o f  your  assoc ia t ion ,  I  mean,  i s  f raud  rampant  o r,  i f  you  look  a t  your  

own presenta t ion ,  i t  s ta r ts  o f f  by  accept ing  the  p rob lem tha t  you  know,  

f raud  i s  a  ma jo r  p rob lem.   What  i s  the  ac tua l  ev idence tha t  f raud  i s  

perpe t ra ted  by  p rac t i t i oners?  

MR DOLLARS BOLOKA :    I f  we  a re  to  l im i t  ourse lves  to  op tomet ry,  we 

have  go t  about  2 .83  b i l l i on  in  te rms o f  the  en t i re  hea l th  s take ,  in  te rms o f  10 

c la ims and so  fo r th .   We wou ld  no t  say  there  i s  a  lo t  o f  f raud  happen ing  in  

op tomet ry.   Bu t  as  we l l ,  we  w i l l  no t  say  tha t  there  i s  no  f raud  happen ing  

a t  a l l ,  so  we are  say ing  tha t  because we know tha t  . . . ( in te rvenes) .  

ADV TEMBEKA NGCUKAITOBI:    What  I  am ask ing  you  is ,  i f  you  look  a t  

your  submiss ion .  

MR DOLLARS BOLOKA :    Our  submiss ion  yes .  

ADV TEMBEKA NGCUKAITOBI:    In  the  th i rd  page,   

MR DOLLARS BOLOKA :    Mm? 

ADV TEMBEKA NGCUKAITOBI:    Under  the  head ing  Fraud.  

MR DOLLARS BOLOKA :    Yes .  20 

ADV TEMBEKA NGCUKAITOBI:    You see ,  you  s ta r t  o f f  by  say ing  tha t  i t  

i s  acknowledged tha t  inc iden ts  o f  f raud  c ross  a l l  hea l thcare  d isc ip l ines  

has  reached unacceptab le  p ropor t ions ,  so  you  yourse lves  accept  tha t  

f raud  has  become unacceptab le ,  o r,  my  phrase  was  rampant .   Are  you  
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say ing  no ,  sor ry,  i t  i s  ac tua l l y  no t?   What  i s  the  bas is  fo r  th is  in  your  

p ro fess ion?  

MR DOLLARS BOLOKA :    The  bas is  o f  th is  s ta tement  i s  based on  the  

quant i f i ca t ion  o f  f raud  amount ,  tha t  i t  i s  qu i te  very  h igh  and  we are  say ing  

in  te rms o f  the  amount ,  the  b i l l i ons  amount  as  per  BHF,  I  th ink  i t  i s  

a round 22  b i l l i on  o r  so ,  tha t  i s  the  base  o f  th is  s ta tement  to  say  i f  there  i s  

an  es t imat ion  o f  22  b i l l i on ,  in  te rms o f  f raud ,  was tage and abuse,  in  our  

v iew,  tha t  i s  qu i te  unacceptab le .   So  tha t  i s  where  the  bas is  o f  the  

s ta tement  comes f rom as  we ex t rapo la te  f rom the  s ta ts  tha t  have  been 

shared  in  te rms o f  f raud .   So ,  bu t  in  par t i cu la r,  and  inso fa r  as  op tomet ry  10 

i s  concerned,  we w i l l  no t  say  tha t  there  i s  mass ive  deep ly  en t renched 

f raud .  

MR AUDIENCE MALULEKE :    A l r igh t ,  Cha i r,  i f  I  cou ld  add ,  to  some 

ex ten t ,  the  who le  FWA space i t  i s  so  because o f ,  a t  t imes ,  admin is t ra t i ve  

e r ro rs  in  the  fo rm o f  cod ing ,  and  I  th ink  g iven  t ime,  we may expand on  

what  we mean w i th  admin is t ra t i ve  e r ro rs  and  cod ing ,  tha t  a re  so  re fe r red  

to  as  be ing  f raudu len t  by,  fo r  an  example ,  schemes and the i r  fo rens ic  

teams.  

ADV TEMBEKA NGCUKAITOBI:    Tha t  i s  what  I  was  t ry ing  to  unders tand ,  

you  see ,  because your  p resenta t ion  says  f raud  has  reached unacceptab le  20 

l eve ls ,  I  pu t  to  your  representa t i ve ,  he  says  no ,  in  the  op tomet ry  we have  

no  ev idence,  you  a re  a lso  say ing  ac tua l l y,  mos t  o f  the  t ime i t  i s  

admin is t ra t i ve  e r ro rs  tha t  a re  then  c lass i f ied  as  f raud ,  tha t  i s  what  I  was  

t ry ing  to  unders tand ,  what  i s  the  bas is  fo r  your  c la im tha t  f raud  has  

reached unacceptab le  leve ls .   Bu t  I  th ink  you  have  answered  i t  to  say  you  
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have go t  on  independent  in fo rmat ion ,  you  a re  re ly ing  on  the  genera l  

f igure  by  BHF tha t  says  22  b i l l i on  rands  every  year  tha t  go  in to  f raud .    

MR DOLLARS BOLOKA :    Thank  you  Cha i rperson .   Inso fa r  as  the  TOR’s  

o f  th is  inves t iga te  pane l ,  border ing  as  we l l  a round the  i ssues  o f  race ,  and  

as  you  have  no t i ced  w i th  our  submiss ion ,  tha t  as  an  assoc ia t ion ,  we do  

no t  necessar i l y  have  a  rac ia l  b reakdown or  t rac  o f  our  members ,  and  as  

submi t ted ,  our  i ssue  in  te rms o f  race  has  been tha t  we accompany  our  

members  whenever  they  a re  g iven  le t te rs  o f  th is  so -ca l led  meet ing  

w i thou t  p re jud ice  by  the  schemes.   So  they  wou ld ,  some o f  them wou ld  

con tac t  us  to  say  cou ld  you  p lease  accompany  us  and  we go  w i th  them 10 

there ,  so  tha t  we want  to  make sure  tha t  the i r  r igh ts  a re  fu l l y  reserved  

and pro tec ted .   And in  tha t  par t i cu la r  v iew,  and  as  in  l i ne  w i th  the  TOR’s  

o f  th is  par t i cu la r  inves t iga t i ve  pane l ,  we  can  con f i rm tha t  in  the  pas t  

years  and  recent  t imes ,  an  overwhe lming  ma jo r i t y  o f  those  tha t  come to  

us  and  we accompany,  a re  ac tua l l y  b lacks  and  Ind ians .   We are  no t  

hav ing  es tab l i shed reasons  why  tha t  par t i cu la r  t rend  i s  there ,  bu t  we can  

con f i rm tha t  those  tha t  we do  accompany  to  schemes,  they  a re  in  the  

ma in  your  b lacks ,  and  Ind ian  and  co loured  p rac t i t i oners .  

ADV TEMBEKA NGCUKAITOBI:    Jus t  te l l  me aga in ,  I  see  th is  th ing  

where  you  say  in  2019 you  accompan ied  e igh t  p rac t i t i oner  to  schemes 20 

who were  sub jec t  to  Sec t ion  59  inves t iga t ions ,  and  a l l  o f  them were  

b lack?   Can you  see  tha t  in  page 3 ,  o r  the  th i rd  page because these  

pages  a re  no t  numbered? 

MR HARRY ROSEN :    Ac tua l l y,  i f  you  look  a t  the  word ing  we sa id  most ly,  

so  you  a re  qu i te  r igh t  you  sa id  e igh t  and  you  sa id  most ly.  
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ADV TEMBEKA NGCUKAITOBI:    Tha t  i s  what  I  am t ry ing  to  unders tand .  

Because h is  p resenta t ion  i s  tha t  they  were  a l l  b lack ,  your  le t te r  says  tha t  

mos t ly,  bu t  I  want  to  unders tand  what  the  f igures  a re  and  we need to  

know wh ich  schemes,  wh ich  doc to rs ,  what  the  a l lega t ions  were ,  what  the  

inves t iga t ion  p roduced.  

MR HARRY ROSEN :    Okay,  so  i f  I  unders tand  your  ques t ion  cor rec t l y  we 

accompan ied  e igh t  op tomet r i s ts  who –  wh ich  i s  o f ten  re fe r red  to  as  

meet ings  w i thou t  p re jud ice  a t  med ica l  schemes,  one  o f  wh ich  was  a  wh i te  

p rac t i t i oner.   I f  you  want  me to  e labora te  on  the  type  o f  cases  I  am happy  

to  do  so .  10 

ADV TEMBEKA NGCUKAITOBI:    P lease .  

MR HARRY ROSEN :    Sure ,  okay.   So  I  suppose i t  i s  rea l l y  l i ke  a  packe t  

o f  l i quor ice  a l l - so r ts  because there  was  no  rea l  commona l i t y.   The  one 

case ,  to  i l l us t ra te  a  po in t  tha t  we are  want ing  to  make a  l i t t l e  la te r  on  

anyway,  i s  tha t  the  p rac t i t i oner  had  pu t  the  wrong da tes  fo r  the ,  fo r  

c la im ing  purposes .   So  what  I  mean by  tha t  i s  tha t  she  had  seen pa t ien t ,  

le t  us  say  on  the  4 t h  o f  Augus t ,  I  am us ing  these  da tes  jus t  to  i l l us t ra te  a  

po in t ,  they  a re  no t  ac tua l  da tes .   And she  c la imed maybe on  the  6 t h  o f  

Augus t ,  the  c la ims ind ica ted  the  consu l ta t ion  took  p lace  on  the  6 t h  o f  

Augus t .   The  med ica l  scheme or  the  fo rens ic  un i t  o f  the  scheme 20 

concerned,  had  regarded tha t  as  f raudu len t .   The  scheme had no t  los t  

any th ing ,  the  p rac t i t i oner  had  no t  ga ined  any th ing  and  the  pa t ien t  had  

benef i t ted  as  he  o r  she  wou ld  anyway.  

ADV ADILA HASSIM:    Wh ich  scheme is  tha t  Mr  Rosen?  
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MR HARRY ROSEN :    Medscheme,  i t  i s  ac tua l l y  an  admin is t ra to r.   Then 

there  was  a  case  o f  a  p rac t i t i oner  who was  v is i ted  by  two probes ,  I  th ink  

the  te rm probe is  we l l  unders tood ,  I  do  no t  th ink  I  need to  e labora te  what  

i s  meant  by  p robes ,  am I  cor rec t?   So  two probes  v is i ted  th is  p rac t i t i oner,  

they  went  under  cover  and  had en t i ced  the  p rac t i t i oner  to ,  we l l  when I  say  

en t i ced ,  I  th ink  le t  me jus t  change my te rmino logy  and  say  they  had  gone 

in  w i th  the  in ten t  o f  ge t t ing  the  p rac t i t i oner  to  pu t  th rough sung lasses  as  

someth ing  e lse .   The  bo t tom l ine  i s  tha t  the  par t i cu la r  p rac t i ce  had  a  

p romot ion  on  a t  the  t ime,  a  f ree  pa i r  o f  sung lasses  w i th  every  new pa i r  o f  

spec tac les ,  and  in  th is  par t i cu la r  case ,  one  o f  the  p robes  had sa id  tha t  10 

she had a  g randson who had v isua l  impa i rment  and  they  had  an  

agreement  tha t  the  p robe wou ld  b r ing  g randch i ld  back  to  the  p rac t i ce .   

Under  those  c i rcumstances  the  p rac t i t ioner  had  a l lowed a  f ree  pa i r  o f  

sung lasses ,  un fo r tuna te ly,  the  p robe,  when she  had pu t  fo rward  her  

a f f idav i t ,  had  ind ica ted  tha t  the  p rac t i t i oner  ac tua l l y  had  commi t ted  f raud .   

In  our  v iew,  fo r  what  i s  wor th ,  I  mean,  you  a re  no t  ac tua l l y  ask ing  fo r  our  

op in ion ,  you  want  fac ts ,  bu t  I  am jus t  go ing  to  add  tha t  in  now,  i t  was  

p robab ly  a  very  un fa i r  a l lega t ion  under  the  c i rcumstance .   Do you  want  

me to  con t inue? 

ADV TEMBEKA NGCUKAITOBI:    Yes ,  i t  wou ld  be  he lp fu l  i f  we  20 

unders tand  what  the  na tu re  o f  the  a l lega t ions  were  and  what  scheme was 

invo lved .  

MR HARRY ROSEN :    Sure .   So  the  las t  was  D iscovery  Hea l th ,  in  bo th  

those  cases  the  a l lega t ions  were  o f  a  f raudu len t  na tu re .   There  was  a  

. . . ( in te rvenes) .  
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ADV ADILA HASSIM:    Sor ry,  i t  was  D iscovery  tha t  sen t  in  the  p robes?  

MR HARRY ROSEN :    Yes .   There  were  two probes .   In  fac t ,  to  be  b lun t  i f  

I  may,  fo r  the  purpose  o f  th is  enqu i ry,  any  re fe rence  o f  p robes  i s  

res t r i c ted  to  D iscovery,  we were  no t  invo lved  in  any  o ther,  we were  no t  

invo lved  w i th  any  o ther  scheme or  admin is t ra to r  tha t  had  made use  o f  

what  i s  re fe r red  to  as  p robes  o r  undercover  agents ,  fo r  want  o f  a  be t te r  

te rm.  

ADV KELLY WILLIAMS:    In  re la t ion  to  th is  case ,  can  you  jus t  exp la in  to  

us  why  you  thought  i t  was  un fa i r,  obv ious ly  D iscovery  w i l l  g ive  the i r  v iews 

on  why  they  thought  i t  was  a  fa i r  a l lega t ion ,  why  d id  you  th ink  i t  was  10 

unfa i r?  

MR HARRY ROSEN :    We l l  based on  the  ev idences  made ava i lab le  to  us ,  

inc lud ing  the  record  cards ,  you  now,  the  p rac t i t i oner  had  no t  bowed to  the  

w ishes  o f  the  p robes .   The  probes  had sa id  they  want  sung l asses ,  the  

p rac t i t i oner  had  sa id  tha t  they  do  no t  invo lve  themse lves  w i th  tha t  k ind  o f  

conduc t ,  and  tha t  was  made very  c lear  to  the  p robes .   And what  I  mean by  

tha t ,  tha t  they  w i l l  no t  make ava i lab le  sung lasses  to  be  pu t  th rough as  a  

p ro fess iona l  serv ice  fo r  c la im ing  purposes .   What  d id  happen 

subsequent ly,  i s  tha t  the  p robes  had  agreed to  undergo  an  eye  exam,  

each  o f  them.   Which  they  d id .   Bo th  o f  them were  in  need o f  spec tac les ,  20 

and in  fac t ,  what  happened was  tha t  the  p robes  ac tua l l y  wa lked  ou t ,  he  

had  t r ied  to  pursue  them based on  the  s to ry  I  had  to ld  you  about  the  

g randch i ld ,  bu t  they  had ,  they  were  o f  the  v iew tha t  the i r  m iss ion  had  

been accompl ished,  tha t  they  had  rece ived  sung lasses  and tha t  he  was  

go ing  to  pu t  th rough those  sung lasses  as  a  c la im.   The  ev idence is  
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ava i lab le ,  in  our  v iew,  fo r  what  i t  i s  wor th ,  d id  no t  subs tan t ia te  the  

a l lega t ion  o f  f raud .   What  D iscovery  d id  do ,  desp i te  the  ev idences  made 

ava i lab le  to  them,  the  d iscuss ion  tha t  took  p lace ,  they  cu t  o f f  d i rec t  

payment .   We wou ld  l i ke  to ,  we obv ious ly,  as  we go  a long  dur ing  the  

course  o f  th is  inves t iga t ion ,  we are  go ing  to  address  some o f  these  

i ssues .   Ind i rec t  payment  i s  a  fo rm o f  pun i t i ve  ac t ion  you  know,  espec ia l l y  

i f  a  p recedent  had  a l ready  been es tab l i shed,  i f  a  p rac t i t i oner  had  en joyed 

d i rec t  payment ,  un t i l  tha t  po in t .  

ADV ADILA HASSIM:    Was th is  in te rac t ion  v ideoed and recorded in  any  

way? 10 

MR HARRY ROSEN :    No ,  i t  was  no t ,  bu t  there  a re  no tes ,  there  a re  no tes  

o f  the  meet ing .  

ADV ADILA HASSIM:    No tes  o f  wh ich  meet ing?  

MR HARRY ROSEN :   Yes ,  the  minu tes  taken o f  the  p roceed ings  and those  

a re  ava i lab le .  

ADV ADILA HASSIM:    Bu t  was  the  inc iden t  regard ing  the  p robes ,  d id  the  

p robes  secre t l y  record?  

MR HARRY ROSEN :    My  apo log ies ,  yes .   We were  led  to  be l ieve  tha t  i t  

as ,  bu t  we were  a lso  led  to  be l ieve  tha t  i t  was  o f  such  a  poor  na tu re  tha t  

i t  cou ld  no t  be  used.    20 

ADV ADILA HASSIM:    D id  the  p rac t i t ioner  see  the  record ing?  

MR HARRY ROSEN :    No .  

ADV TEMBEKA NGCUKAITOBI:    When you  say  we were  led  to  be l ieve ,  

because tha t  i s  very  vague you  see ,  what  do  you  ac tua l l y  mean? 
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MR HARRY ROSEN :    So ,  i f  I  can  be  more  spec i f i c ,  the  ev idence is  pu t  

fo rward  to  D iscovery  and  ourse lves ,  c lear ly  s ta te  –  c lear ly  demonst ra ted  

tha t  the  p rac t i t i oner  d id  no t  go  ou t  o f  h is  way,  d id  no t  ins t i tu te  any  fo rm o f  

f raudu len t  ac t ion  a t  tha t  po in t  in  t ime.   I  th ink  the  in te rac t ion  be tween the  

p robes  and th is  par t i cu la r  p rac t i t i oner  had  o ther  d imens ions  to  i t ,  

i nc lud ing  an  a f f idav i t  s igned by  one  o f  the  p robes ,  wh ich  we fe l t  was  no t  

t rue .   Then some o f  the  o ther  cases  had to  do  w i th  f rame mark -ups ,  i t  i s  

a lso  par t  o f  our  p resenta t ion .   A l l  o f  a  sudden ou t  o f  the  b lue ,  one  

morn ing ,  i t  appears ,  somebody in  Medscheme woke up  and dec ided  tha t  a  

65% mark-up  in  f rames,  you  know,  tha t  rea l l y  was  the  th resho ld  beyond 10 

which  p rac t i t ioners  cannot  charges .   So  what  happened there ,  to  cu t  i t  

shor t ,  i s  tha t  Medscheme un i la te ra l l y  dec ided ,  w i thou t  any  po l i cy  

document ,  w i thou t  any  consu l ta t ion  and  so  fo r th ,  un i la te ra l l y  dec ided  tha t  

they  were  go ing  do  deduc t  the  d i f fe rence  be tween the  ac tua l  charge  and 

the  65% mark -up  f rom the  c la im,  and  th is  par t i cu la r  p rac t i ce ,  I  th ink  i t  

was  R45 000,00  tha t  was  deduc ted  f rom the  c la im.   And j a ,  f rom our  po in t  

o f  v iew,  tha t  i s  unacceptab le .   There  have  been subsequent ,  f rom 

D iscovery  po in t  o f  v iew,  they  appeared  to ,  they  have  fa l len  in  l i ne  w i th  a  

s im i la r  t ype  approach ,  where  they  a lso  had  fe l t  tha t  the i r  mark-ups  a re  

unacceptab ly  h igh .   In  fa i rness  to  D iscovery,  I  do  no t  th ink  they  a re  qu i te  20 

sure  what  they  regard  as  a  reasonab le  mark -up  o r  no t ,  and  to  pu t  i t  i n to  

perspec t i ve  f rom a  p rac t i ca l  po in t  o f  v iew,  to  have  a  percen tage mark -up  

as  a  th resho ld ,  o r  no t  a  gu ide l ine ,  as  a  c r i te r ia ,  i s  a lmos t  r id icu lous  

because i f  you  buy  a  penc i l  fo r  one  cen t  and  you  se l l  i t  fo r  two  cen ts ,  tha t  

i s  100% mark-up .   So  there  a re  many  fac to rs  tha t  a re  invo lved  in  the  
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cos t ing  o f  a  f rame.   So  there  were  two or  th ree  cases  where  p rac t i t i oners  

were  asked to  a t tend  these  meet ing  w i thou t  p re jud ice ,  the  very  sad  par t  

about  th is  ta le ,  and  in  most  o f  those  cases  the i r  c la ims were  w i thhe ld ,  

they  were  no t  pa id ,  and  i t  i s  ano ther  po in t  we are  go ing  to  make la te r  on  

so ,  I  know,  I  w i l l  take  advantage to  say  f rom our  po in t  o f  v iew i t  i s  

unacceptab le ,  you  know,  to  w i thho ld  payment  i s  a lmos t  l i ke  a  dea th  

sen tence  fo r  some o f  these  p rac t i t i oners .   They  face  f inanc ia l  ru in .   In  

one  o f  the  cases  the  p rac t i t i oner  had  gone overseas  to  purchase the  

f rames in  Duba i ,  as  a  mat te r  o f  in te res t  and  the  med ica l  scheme 

D iscovery,  had  asked fo r  th is  meet ing  w i thou t  p re jud ice ,  pu t  a l l  payments  10 

on ho ld  and  when,  I  was  the  one who accompan ied  h im,  when we go t  

there  D iscovery  made the  a l lega t ion  tha t  he  was  charg ing  30  t imes  the  

cos t  o f  the  f rame,  wh ich  they  found unacceptab le .   And i t  was  po in ted  ou t  

in  fac t ,  to  D iscovery  fo rens ic  un i t  tha t  he  was  charged in  Do l la rs ,  no t  in  

Rands ,  and  they  apo log ised .   The  bo t tom l ine  i s  when we speak  about  

un fa i rness  and  in jus t i ce ,  why  wou ld  they  s imp ly,  jus t  hav ing  a  look  a t  a  

document ,  w i thou t  look ing  a t  i t  thorough ly,  wh ich  they  a re  supposed to  

do ,  pu t  h is  payments  on  ho ld .   So  those  a re  some o f  the  s i tua t ions  Cha i r,  

tha t  we have  been faced w i th  over,  th is  i s  w i th  spec i f i c  re fe rence  to  2019.  

ADV TEMBEKA NGCUKAITOBI:    Jus t  exp la in  someth ing ,  I  mean I  know 20 

i n  your  submiss ion  ear l ie r  you  say  we l l ,  we  do  no t  have  rac ia l  s ta t i s t i cs ,  

bu t  la te r  on  you  say  ac tua l l y  the  doc to rs  tha t  were  inv i ted  were  most ly  

b lack ,  you  have  now g iven  us  the  numbers ,  i t  i s  seven ou t  o f  e igh t  were  

b lack .   So ,  do  you  have  a  sense  o f  how i t  comes about  tha t  seven ou t  o f  
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the  e igh t  tha t  have  been inves t iga ted  in  the  f i r s t ,  p resumab ly,  seven 

months  o f  th is  year  a re  b lack?  

MR DOLLARS BOLOKA :    F i rs t l y  to  c la r i f y  on  the  ques t ion  o f  us  no t  

hav ing  a  rac ia l  b reakdown,  we are  ta lk ing  about  the  to ta l i t y  o f  our  

members .   And tha t ,  wh ich  we speak  w i th  cer ta in ty,  tha t  ou t  o f  the  e igh t ,  

seven were  b lack .   Because they  came,  we were  accompany ing  them.   As  

to  what  a re  the  reasons ,  Mr  Cha i rperson ,  we may no t  con f iden t l y  be  ab le  

to ,  ours  i s  to  respond,  there  a re  peop le  who then  dec ide  tha t  fo r  whatever  

reason,  i f  th is ,  we are  th ree  o f  us ,  perhaps  they  migh t  ca l l  the  two o f  us ,  

fo r  whatever  reason,  we do  no t  know.   Bu t  we know tha t  o f  the  e igh t ,  10 

seven were  de f in i te ly  b lack ,  Ind ian  o r  co loured .  

ADV KELLY WILLIAMS:    And what  a re  the  numbers  fo r  you  to ta l  

p rac t i c ing  membersh ip?   How many b lack  p rac t i t i oners  do  you  have  and 

how many wh i te  p rac t i t i oners  do  you  have? 

MR DOLLARS BOLOKA :    Tha t  i s  the  po in t  tha t  we are  mak ing  tha t  we do  

no t  have  a  rac ia l  b reakdown in  te rms o f  our  members ,  who is  b lack ,  who 

is . . . ( in te rvenes) .  

ADV KELLY WILLIAMS:    Can you  ge t  i t?  

MR HARRY ROSEN :    Yes ,  we can  ge t  i t .  

ADV KELLY WILLIAMS:    And wou ld  you  be  ab le  to  ge t  f igures ,  bo th  f rom 20 

th is  year  2019 go ing  back  to  2012?  Bo th  o f  your  to ta l  membersh ip  as  

we l l  as  the  inves t iga t ions  tha t  you  have  accompan ied?  

MR HARRY ROSEN :    We can t ry.   Cer ta in ly  the  las t  two or  th ree  years  

we are  con f iden t  tha t  we can .   Pr io r  to  tha t  maybe a  b i t  o f  a  cha l lenge,  

bu t  we w i l l  p ledge to  t ry.  
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ADV TEMBEKA NGCUKAITOBI:    So  when you  say  the  las t  two  or  th ree  

years ,  so  2016?  2015? 

MR HARRY ROSEN :    Ja ,  so r ry,  2017,  2018,  2019.  

ADV TEMBEKA NGCUKAITOBI:    2017,  okay.   And what  w i l l  you  g ive  us ,  

you  w i l l  g ive  us  the  numbers  o f  a l l  o f  your  members  who have  been 

sub jec ted  to  Sec t ion  59  inves t iga t ions?   You w i l l  b reak  tha t  down 

accord ing  to  race .  

MR HARRY ROSEN :    Okay,  a l r igh t ,  tha t  i s  a  very  d i f fe ren t  ques t ion  

Cha i r.   The  ques t ion  tha t  was  a l ready  asked by  Advocate  Wi l l i ams was  

can  we g ive  a  b reakdown o f  our  membersh ip ,  so  we responded 10 

accord ing ly.  

ADV TEMBEKA NGCUKAITOBI:    She wants  bo th  o f  them,  she  wants  the  

b reakdown o f  the  membersh ip  and  the  b reakdown o f  those  sub jec ted  to  

Sec t ion  59  inves t iga t ion .  

MR HARRY ROSEN :    So ,  I  th ink  we have  responded to  the  f i r s t  par t  o f  

Sec t ion  A o f  ques t ion  1 .  Sec t ion  B  o f  ques t ion  1 ,  we w i l l  do  our  very  bes t .  

ADV KELLY WILLIAMS:    Perhaps  what  we can  do  i s  we can  send you  a  

fo l low-up  le t te r,  and  you  can  g ive  i t  some thought .  

MR HARRY ROSEN :    Thank  you .  

ADV TEMBEKA NGCUKAITOBI:    A l r igh t ,  le t  us  car ry  on ,  Mr  Do l la rs .  20 

MR DOLLARS BOLOKA :    Thank  you  very  much.   So ,  j a ,  i n  shor t ,  and  

thank  you  fo r  your  ques t ions ,  tha t  in  te rms o f  the  TOR’s ,  in  par t i cu la r  to  

the  i ssue  o f  rac ia l  p ro f i l i ng ,  tha t  i s  what  we can  submi t .   And as  per  our  

re tu rn  submiss ion ,  we wou ld  however  l i ke  to  a lso  en l igh ten  the  es teemed 

pane l  about  the  ac tua l  cha l lenges  the  p ro fess ion  o f  op tomet ry  i s  fac ing ,  
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and has  been fac ing .   And is ,  as  we have  sa id  in  the  open ing  tha t  we fee l  

tha t  th is  pane l  inves t iga t ion  cou ld  no t  have  been be t te r  t imed.   And as  

you  can  see  on  the  s l ide  there ,  as  par t  o f  the  key  i ssues  we address  

. . . ( ind is t inc t ) ,  under  tha t  we have  go t  CMS,  wh ich  co inc iden ta l l y  a re  

hos t ing  us  today.   And as  a  p ro fess ion  we have  been cons is ten t  among 

ourse lves  and  even ex te rna l l y  tha t  some o f  the  ma jo r  fundamenta l  

p rob lems tha t  the  p ro fess ion  faces  a re  ac tua l l y  housed in  th is  par t i cu la r  

bu i ld ing .   We can go  as  fa r  as  our  p rob lems the  sources  o f  our  p rob lems 

cou ld  be  so lved  in  th is  par t i cu la r  bu i ld ing  bu t  fo r  many  years  there  has  

no t  been any  fo rward  movement  towards  even t ry ing  to  so lve  those  10 

par t i cu la r  i ssues .   We have  go t  a  s l ide  b reak  down in  te rms o f  how the  

s t ruc tu re  in  the  op tomet ry  p ro fess ion  works ,  where  you  have  an  

op tomet r i s t  and  then  you  w i l l  have  Advocate  Wi l l i ams as  a  pa t ien t ,  and  

then  she  w i l l  have  her  own med ica l  a id  wh ich  can  be  admin is te red  by  the  

admin is t ra to r,  o r  wh ich  can  be  admin is te red  by  the  so  ca l led  managed 

care  o rgan isa t ion .   And e i ther  the  manager  care ,  the  MCO,  the  

admin is t ra to r  and  the  scheme,  e i ther  o f  them can have  some fo rens ic  

company  w i th in  tha t  dea ls  w i th  i ssues  o f  f raud  and so  fo r th ,  wh ich ,  as  a  

s t ruc tu re ,  we are  no t  necessar i l y  hav ing  b ig  i ssues  w i th .   However,  when 

we say  our  p rob lems are  housed a t  th is  par t i cu la r  bu i ld ing  where  we are  20 

today,  some years  ago ,  the  accred i ta t ion  commi t tee  o f  the  CMS had 

dec ided  tha t  the  managed care  aspec t  o f  op tomet ry,  wh ich  i s  done by  the  

so-ca l led  managed care  o rgan isa t ion ,  no  longer  needed to  be  accred i ted ,  

because in  the i r  v iew and I  am sure  they  a re  fa r  be t te r  in fo rmed tha t  us ,  

because they  dea l  w i th  those  th ings ,  in  the i r  v iew they  thought  tha t  the  



CMS SECTION 59 INVESTIGATION 23 AUGUST 2019 – DAY 8 
 

Page 19 of 122 
 

managed care  o rgan isa t ion  tha t  were  invo lved  in  op tomet ry,  d id  no t  

execu te  c lear  managed care  p ro toco ls  and  there fo re  they  took  a  dec is ion  

tha t  those  guys  no  longer  needs  to  be  accred i ted .   In  do ing  tha t ,  as  we 

w i l l  p rove  as  the  days  go  by,  they  then  c rea ted  a  space  in  hea l th  sec to r,  

because,  the  p r inc ipa l  o f  CMS is  tha t  anyone who works  o r  who hand les  

mon ies  o f  members  to  pay  serv ices  must  be  under  the  radar  o f  the  CMS.   

In  th is  ins tance  –  by  tha t  dec is ion ,  they  made a  p rocess  tha t  the  peop le  

who are  in  charge  o f  pay ing  op tomet ry  benef i t s ,  a re  no t  in  the  radar  o f  

CMS,  tha t  tha t  dec is ion  jus t i f i es  tha t .   And. . . ( in te rvenes) .  

ADV KELLY WILLIAMS:    Sor ry,  who are  these  peop le  who are  in  charge  10 

of  pay ing  op tomet ry  benef i t s  tha t  a re  no t  under  the  radar. . . ( in te rvenes) .  

MR DOLLARS BOLOKA :    I  am coming  to  tha t ,  thanks .   So ,  the  MCO’s  as  

I  have  sa id ,  you  have  go t  op tomet r i s ts ,  members ,  admin is t ra to rs  and  

MCO’s .   MCO’s  we have  go t  th ree  b ig  ones  and o ther  few smal l  ones .   

The  th ree  b ig  ones  i s  PPN,  Opt ic lear  and  Iso l i so .   I  j us t  want  to  make 

c lear  on  the  po in t  tha t  CMS then  took  add i t ion  tha t  they  no  longer  need to  

accred i t  these  guys .   F o r  m a n y  y e a rs  -  I  w i l l  s ta r t  w i t h  P P N ,  w h ic h  

s o m e h o w  i t ’s  a lw a y s  th o u g h t  t h a t  t h e  a s s o c ia t i o n  h a s  a  p ro b le m  w i th ,  

t h a t  i s  a c tu a l l y  n o t  a c c u ra te  b e c a u s e  w e  v ie w  o n  i t  a s  t h e  s a m e  

re g a rd le s s  o f  w h a t  t h e y  d o ,  t h e re  a re  d i f f e re n c e s  i n  o u r  v ie w  i s  t h e  20 

n a m e s .    W h e n  C M S  d e c id e d  th a t  o p to m e t r y  n e tw o rk s  w i l l  n o t  b e  n o  b e  

a c c re d i t e d ,  y o u ’ l l  f i n d  i n s ta n c e s  w h e re  P P N  fo r  t h e  p a s t  m a n y  y e a rs ,  w e  

h a v e  s a id  y o u ’v e  g o t  a b o u t  2 .6  o r  s o  p ra c t i c i n g  o p to m e t r i s t s  i n  t h e  

c o u n t r y.   I f ,  f o r  e v e ry  c la im ,  P P N  w i l l  t a k e  1 5 0 ,  e v e ry  p a t i e n t  t h a t  w e  

s e e  i t  w i l l  b e  ta k e n  f r o m  y o u r  c la im  a s  w h a t  i s  r e fe r re d  to  a s  a  
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s e t t l e m e n t  d i s c o u n t .   I f  w e  a re  c o n s e rv a t i v e ,  t h e  p ro fe s s io n  i s  n o t  a s  

b u s y  b e c a u s e  th e re  a re  m o re  n u m b e rs  i n  t e rm s  o f  p ra c t i t i o n e rs  b u t  i f  

w e  a re  v e ry  c o n s e rv a t i v e ,  M r  C h a i rp e rs o n ,  t o  s a y  th a t  i f  e v e ry  p ra c t i c e  

t h a t  w a s  u n d e r  P P N  a t  t h a t  t im e  w o u ld  s e e  1 0  p a t i e n ts  a  m o n th ,  w h ic h  

i s  a  v e ry,  v e ry  c o n s e rv a t i v e  n u m b e r.   I f  y o u  m u l t i p l y  e v e ry th in g ,  y o u  a re  

l o o k in g  a t  a n  a n n u a l  s e t t l e m e n t  d i s c o u n t  t o  t h e  v a lu e  o f  j u s t  o v e r  R 5 0  

m i l l i o n  t h a t  w a s  ta k e n  f r o m  a l l  o p to m e t r i s t s  a n n u a l l y  a n d  th i s  h a p p e n e d  

fo r  a  v e ry,  v e ry  l o n g  t im e ,  m a n y  y e a rs .   C o u ld  b e  e ig h t  t e n  y e a rs  i t ’ s  

b e e n  v e ry  l o n g .   A n d  th e n  i n  2 0 1 8 ,  D e c e m b e r,  P P N  re le a s e d  a  m a n u a l  

t h a t  s a id  t h o s e  1 5 0 s  a re  n o w  g o in g  to  c h a n g e  to  –  t h e y  a re  g o in g  to  b e  10 

m a d e  in  p e rc e n ta g e  w h ic h ,  w h e n  y o u  q u a n t i f y  i t ,  s o m e  o f  t h e  d i s c o u n ts  

w i l l  g o  to  S IS  o v e r  R 3 0 0 ,  d o u b le  o f  w h a t  w a s  d e d u c te d .   F u r th e rm o re ,  

t h e  m a n u a l  s p o k e  th a t  o p to m e t r i s t s  w e re  i n  t h e  p ro c e s s  o f  t r y i n g  to  

f i g h t  t h i s  f r a u d ,   w a s ta g e  a n d  a b u s e  a n d  s o  fo r th  a n d  b e c a u s e ,  y o u  s e e  

w h e n  –  i n  o u r  p ro fe s s io n  w e  s e e  y o u ,  b u t  t h e n  w e  m u s t  o rd e r  y o u r  

l e n s e s ,  y o u r  f r a m e s  a n d  s o  fo r th  s o  th a t  t h e y  c a n  th e n  p u t  i n to  a  p ro p e r  

s p e c ta c le  d e v i c e .   I n  t h e  m a n u a l  t h e y  a l s o  a d v i s e  th a t  t h e  o p t i c a l  

l e n s e s  th a t  w e  p u t  o n  th e  f r a m e s  s h o u ld  b e  o rd e re d  th ro u g h  c e r ta in  

l a b s .  T h e y  w e n t  t o  y o u r  b ig  e s ta b l i s h e d  l a b s  th a t  h a v e  b e e n  th e re  fo r  a  

l o n g  t im e  a n d  th e y  d i s re g a rd e d  y o u r  s m a l l  … ( in d i s t i n c t )  l a b s  th a t  a re  i n  20 

t h e  m a in  b la c k -o w n e d .   S o  w h e n  th e y  d id  t h a t ,  t h e re  w a s  a n  u p ro a r  

b e c a u s e  th e re  w a s  a l s o  a  p a y m e n t  a r ra n g e m e n t  t h a t  w a s  m a d e  w i th  

t h e s e  l a b s  th a t  t h e  P P N ,  a s  a n  M C O ,  w i l l  p a y  o n  b e h a l f  o f  u s  a s  

o p to m e t r i s t s  w i t h  t h e  l a b s  a n d  s e t t l i n g  w i th  u s  w h a te v e r  t h a t  i s  

r e m a in in g .   S o  o p to m e t r i s t s  s to o d  u p  a n d  s a id  n o ,  t h i s  i s  e n o u g h ,  w e  
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a re  n o t  g o in g  to  s ta n d  fo r  t h i s  a n d  th e y  re s ig n e d  e n  m a s s e .   W h e n  th e y  

re s ig n e d  e n  m a s s e ,  t h e y  w e re  w h a t  w e  c o u ld  re fe r  t o  a s  re ta l i a to r y  

t a c t i c s  t h a t  w e re  u s e d .   B y  th e  w a y  b e fo re  I  m o v e  d e e p e r  i n to  t h a t .   T h e  

5 0  m i l l i o n  s e t t l e m e n t  d i s c o u n ts  a s  a  c o n s e rv a t i v e  a m o u n t  h a s  b e e n  a  

s u rp r i s e  to  u s  th a t  w e ’v e  –  w h e n  w e  a p p ro a c h e d  th e  C M S  th e y  w e re  

s h o c k e d  th a t  t h e re  w e re  d i s c o u n ts  b e c a u s e  i n  t h e i r  v i e w  c a p a c i t a te d  

c o n t ra c t s  b e tw e e n  s c h e m e s  a n d  n e tw o rk s  i s  a  f i n a n c ia l  a r ra n g e m e n t  o f  

s o m e  s o r t  t o  s a y  th a t  a s  a  n e tw o rk  I  t a k e  th e  r i s k s  f r o m  y o u  a s  a  

s c h e m e ,  I  w i l l  m a k e  s u re  th a t  y o u r  o p to m e t r y  c la im s  a re  w i th in  t h i s  

l im i t .   I f  o p to m e t r i s t s  c la im  m o re  th a n  th a t  l im i t  t h a t  y o u ’ v e  a g re e d  to  10 

t h e  s c h e m e ,  h e  k n o w s  th e re ’s  a  n e tw o rk ,  t h a t ’s  t h e  n a tu re  o f  t h e  

b u s in e s s .   I f  o p to m e t r i s t s  c la im  le s s e r,  y o u  w in  b u t  t h e y  d id  n o t  k n o w  

th a t  t h e re  w e re  1 5 0 s  th a t  w e re  ta k e n  a s  a  s id e  th in g  to  a n  e x te n t  t h a t  

e v e n  th e  a c tu a l  s c h e m e s ,  w e  h a v e  v i s i t e d  B e s tm e d  th a t  w a s  s h o c k e d  

w h e n  w e  to ld  t h e m  th a t  t h i s  i s  w h a t  i s  h a p p e n in g ,  P o lm e d  w a s  a c tu a l l y  

s u rp r i s e d  a s  w e l l  a n d  u n fo r tu n a te l y  –  y o u  k n o w,  I ’m  h a p p y  I  s a w  th e i r  

n a m e  a t  t h e  re g i s te r  t h e re .   B o n i ta s ,  w e  w a n te d  to  p u t  i n  t h e  s a m e  th in g  

a n d  th e y  k i c k e d  u s  o u t  o f  t h e i r  m e e t in g  to  s a y  th a t  t h e y  a re  n o t  

i n v o l v e d ,  i t  i s  n o t  t h e i r  i s s u e ,  i t  m u s t  b e  a  m a t te r  b e tw e e n  a n d  

o p to m e t r i s t  a n d  th e  n e tw o rk s  a n d  w e  h a d  a rg u e d  th a t  y o u  h a v e  20 

a p p o in te d  th e s e  p e o p le  t o  t a k e  a  r i s k  o f f  y o u ,  i f  w e  a re  n o t  c o m fo r ta b le  

w i th  t h e m ,  w h o  th e n  d o  w e  c o m p la in  a t?   B u t  a g a in ,  i t  c o m e s  b a c k  to  

s a y  o u r  p ro b le m s  a re  h a l v e d  h e re  b e c a u s e  a l l  t h e s e  th in g s  w e  c a m e  

b a c k  to  c o m p la in  h e re  t o  s a y  th i s  i s  w h a t  h a p p e n in g  a n d  n o th in g  h a s  

h a p p e n e d .   S o  I  w i l l  g o  b a c k  to  t h e  re ta l i a to r y  t a c t i c s .   E v e ry b o d y  –  a  
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l o t  o f  p e o p le ,  a lm o s t  5 0 0  to  6 0 0  o p to m e t r i s t s  r e s ig n e d  f r o m  th a t  

p a r t i c u la r  n e tw o rk  t o  s a y  n o ,  w e  a re  t i r e d ,  i t ’ s  e n o u g h .   T h e n  th e  

n e tw o rk  b y  v i r t u e  o f  r e s ig n in g ,  t h e y  p u l l  a  c la u s e  f r o m  th e  c o n t ra c t  t o  

s a y  fo r  a s  l o n g  a s  y o u ’v e  n o t  s ig n e d  w i th  t h e m  th e y  a re  g o in g  to  a p p ly  

a n  i n d i r e c t  p a y m e n t  t o  y o u .   S o ,  i n  t h e  m a in ,  i f  y o u  a re  m e m b e r  w i th  

t h e m  u n t i l  t h e  3 1  J a n u a ry,  y o u  re s ig n  o n  th e  3 1  J a n u a ry,  o n  th e  1  

F e b ru a ry  t h e y  h a v e  l o s t  y o u r  b a n k in g  d e ta i l s ,  y o u  a re  n o  l o n g e r  i n  t h e i r  

s y s te m .   D r  M a b a s a ,  h e  w a s  s a y in g  h e  d o e s  n o t  u n d e rs ta n d  th i s  

i n te rp re ta t i o n  o f  S e c t i o n  5 9  th a t  I ’ l l  g o  c o n s u l t  w i t h  A d v  N g c u k a i to b i  

a n d  h e  w i l l  s e n d  a n  i n v o i c e  to  m y  in s u ra n c e  i n  h i s  n a m e  b u t  t h a t  10 

i n v o i c e  w i l l  b e  p a id  t o  m e  a n d  s c h e m e s  u s e  S e c t i o n  5 9  to  s a y  j a ,  w e  

h a v e  a  r i g h t  t o  s a y  th a t ,  w e  d o n ’ t  c a re  w h o s e  in v o i c e ,  w h o s e  n a m e  i s  

o n  th e  i n v o i c e  w e  c a n  p a y  fo r  t h e  s e rv i c e .   S o  th e y  w i l l  t h e n  s to p  

p a y in g  p a t i e n t s ,  s to p  p a y in g  p ro v id e rs  a n d  s ta r t  p a y in g  p a t i e n ts  

b e c a u s e  p ro v id e rs  h a v e  a l l  r e s ig n e d .   N o w  th e re  w e re  p ra c t i c a l  i s s u e s  

a n d  p ro b le m s  th a t  w e re  th e n  i n t r o d u c e d  in to  t h i s  p a r t i c u la r  s y s te m  

b e c a u s e  f i r s t l y  … ( in te r v e n e s ) .  

A D V  T E M B E K A N G C U K A ITO B I :   S o r r y,  c a n  y o u  j u s t  e x p la in  t h i s  I  m e a n  

i t  i s  t h e  f i r s t  t im e  I  h a v e  h e a rd  f r o m  re a d in g  y o u r  s u b m is s io n  th a t  b y  

re m o v in g  y o u r  n a m e  f ro m  th e  n e tw o rk  t h a t  c a n  re s u l t  i n  i n d i r e c t  20 

p a y m e n t .   S o  w h e re  i s  t h i s  h a p p e n in g ,  w h a t  i s  t h e  e v id e n c e ?   

M R  D O L L A R S  B O L O K A :   T h a t ’s  w h y,  M r  C h a i rp e rs o n ,  w e  a re  s a y in g  

o u r  p ro b le m s  a re  ro o te d  a t  t h i s  p a r t i c u la r  b u i l d in g .   T h i s  d o s s ie r  h a s  

b e e n  s u b m i t t e d  i n  F e b ru a ry  t o  t h i s  p a r t i c u la r  b u i l d in g  a n d  i t  h o u s e s  a l l  

t h e  c o m p la in t s .   W e  ju s t  w a n te d  to  … ( in te r v e n e s ) .  
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A D V  T E M B E K A N G C U K A ITO B I :   N o ,  s o r r y,  w e  o n l y  s h a re  th e  b u i l d in g  

w i th  C M S  b u t  … ( in te r v e n e s ) .  

M R  D O L L A R S  B O L O K A :   J a ,  n o ,  n o ,  n o ,  d e f i n i t e l y,  w e  a re  a w a re ,  w e  

a re  a w a re ,  w e  a re  a w a re .   W e  a re  a w a re ,  w e  a re  a w a re .  

A D V  K E L LY W IL L IA M S :   B u t ,  M r  B o lo k a ,  im p o r ta n t l y,  c a n  y o u  a l s o  

e x p la in  t o  u s  h o w  th i s  f a l l s  w i t h in  o u r  t e rm s  o f  r e fe re n c e ?   T h a t ’s  a l s o  

im p o r ta n t .  

M R  D O L L A R S  B O L O K A :   I t  m a y  n o t  n e c e s s a r i l y  c o n f i n e  i t s e l f  d i r e c t l y  

t o  y o u r  t e rm s  o f  r e fe re n c e  b u t  w e  w a n te d  to  b ro a d ly  s h o w  th a t  w h a t  o u r  

–  t h e  i s s u e s  b e c a u s e  y o u  w o u ld  n o t i c e  th a t  a s  w e  s a y  w e  h a v e  10 

s u b m i t t e d  th i s ,  w e  h a v e  k n o c k e d  in  m a n y  d o o rs  a n d  e v e n  in  o u r  

s u b m is s io n  y o u  c a n  s e e  th a t  a s  m u c h  a s  w e  t r y  t o  c o n f i n e  o u rs e l v e s  

a n d  I  t h in k  e v e n  w i th  o th e r  p re v io u s  p re s e n te rs ,  f o u n d  p a in s  t o  e x p la in  

o th e r  t h in g s  th a t  w e re  n o t  d i r e c t l y  i n  l i n e  w i th  t h e  te rm s  a n d  re fe re n c e s  

o f  t h e  p a n e l .   H o w e v e r,  i t  i s  s t i l l  t h e  c h a l l e n g e s  th a t  –  d a y - to -d a y  to  

c h a l l e n g e s  th a t  p ra c t i t i o n e rs  f a c e s  o u t  t h e re  a n d  s o m e w h e re  s o m e h o w  

th e re  i s  a lw a y s  th a t  b i t  o f  h o p e  th a t  p e o p le  a re  l o o k in g  to  s a y  w h o  c a n  

w e  c r y  a t  b e c a u s e  th o s e  th a t  w e  h a v e ,  h a v e  n o t  s h o w n  a n y th in g .   S o  w e  

a re  j o in in g  th a t  p a r t i c u la r  b u s  to  s a y  th e re ’s  c r i e s  o u t  t h e re .   S o  w h e n  

th e y  p la c e  y o u  o n  i n d i re c t  p a y m e n t  i n  t h e  p a n e l ,  t h e y  w i l l  t h e n  p a y  20 

… ( in te rv e n e s ) .  

A D V  K E L LY W IL L IA M S :   S o r r y,  M r  B o lo k a ,  y o u  h a v e  a l s o  m a d e  

a l l e g a t i o n s  a g a in s t  t h e  C o u n c i l  f o r  M e d ic a l  S c h e m e s  s a y in g  th e  

p ro b le m  i s  h o u s e d  th e re .  

M R  D O L L A R S  B O L O K A :   Ye s ,  y e s .  
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A D V  K E L LY W IL L IA M S :   B u t  y o u  h a v e n ’ t  t o ld  u s  y e t  w h a t  i s  –  I  d o n ’ t  

u n d e rs ta n d  y e t  e x a c t l y  w h a t  y o u  m e a n  b y  th a t ,  w h a t  t h e  p ro b le m s  a re .  

M R  D O L L A R S  B O L O K A :   A l r i g h t ,  o k a y,  I ’m  c o m in g  th e re .  

A D V  K E L LY W IL L IA M S :   W h y  i s  t h i s  s e e n  a s  t h e  s tu m b l in g  b lo c k  f o r  

y o u ?  

M R  D O L L A R S  B O L O K A :   A l r i g h t .  

A D V  K E L LY W IL L IA M S :   A n d  a l s o ,  t h e re ’s  s o m e  la c k  o f  c la r i t y  a ro u n d  

P P N ,  IC L S  a n d  o th e rs  w h a t  y o u r  c o n c e rn  i s ,  w h e th e r  t h e y  a re  

a c c re d i t e d  o r  n o t  a c c re d i t e d  o r  w h a t  y o u r  c o n c e rn  i s  b e c a u s e  a t  o n e  

p o in t  y o u  s a id  t h e re  w e re  n e tw o rk s  w h ic h  w e re  n o t  a c c re d i t e d ,   10 

m a n a g e d  c a re  o rg a n is a t i o n s  a n d  th e n  y o u  i n d i c a te d  th a t  t h e y  w e re .  S o  I  

a m  a l s o  n o t  f o l l o w in g  y o u .  

M R  D O L L A R S  B O L O K A :   A l r i g h t .   T h e re  w i l l  b e  i n te r c h a n g e  o f  t h e  w o rd  

m a n a g e d  c a re  a n d  n e tw o rk .   F o r  u s  i t ’ s  t h e  s a m e  th in g  i n  t e rm s  o f  h o w  

th e y  d e f i n e  th e m s e lv e s .  

A D V  K E L LY W IL L IA M S :   F o r  u s  i t ’ s  n o t .  

M R  D O L L A R S  B O L O K A :   O k a y.  

A D V  K E L LY W IL L IA M S :   B e c a u s e  th e  re g u la t i o n s  d e f i n e s  w h a t  

m a n a g e d  h e a l t h c a re  i s  a n d  w h o  i s  r e q u i re d  to  b e  a c c re d i t e d .   S o  y o u  d o  

n e e d  to  b e  p re c i s e  a ro u n d  th i s  s o  w e  u n d e rs ta n d  y o u .   20 

M R  D O L L A R S  B O L O K A :   O k a y.   P re v io u s l y,  t h e  m a n a g e d  c a re ,  a s  

m u c h  a s  th e  re g u la t i o n  i s  c le a r  w h a t  i s  a  m a n a g e d  c a re ,  t h e  re g u la t i o n  

a l s o  s a y s  th a t  t h e  m a n a g e d  c a re  m u s t  b e  a c c re d i t e d  b y  C M S  fo r  i t  t o  b e  

a  m a n a g e d  c a re .   S o  i n  t e rm s  o f  o p to m e t r y,  t h o s e  a c c re d i t a t i o n  w o u ld  –  

t h e y  s a id  t h e re  w a s  n o  l o n g e r  a  n e e d .   I  t h in k  t h a t  w i l l  a l s o  s p e a k  to  
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y o u r  q u e s t i o n .   T h e  s a id  t h e re  i s  n o  l o n g e r  a  n e e d  to  a c c re d i t  t h e m  a n d  

th e re fo re ,  b e c a u s e  th e re  w a s  n o  l o n g e r  a  n e e d  to  a c c re d i t  t h e m ,  i t  t h e n  

b e c o m e s  v e ry  d i f f i c u l t  t o  k e e p  re fe r r i n g  th e m  to  a  m a n a g e d  c a re  i f  t h e y  

d o  n o t  … ( in te r v e n e s ) .  

A D V  K E L LY W IL L IA M S :   S o  th e re ’s  n o  l o n g e r  a  n e e d  to  a c c re d i t  

w h o m ?  

M R  D O L L A R S  B O L O K A :   T h e  m a n a g e d  c a re ,  t h e  m a n a g e d  c a re  p la y e rs  

w i th in  o p to m e t r y,  t h e  P P N ,  t h e  IC L S ,  t h e  O p t i c a re  a n d  th e  s m a l l  o th e rs .   

S o  b e c a u s e  th e y  w e re  n o t  a c c re d i t e d ,  t h e s e  p ro b le m s  th a t  w e  a re  

s a y in g  e m a n a te s  f r o m  –  b e c a u s e  w i th in  a c c re d i t a t i o n  i t  m e a n s  th e re  i s  10 

n o  lo n g e r  p ro p e r  R e g u la t i o n ,  t h e re  i s  n o  l o n g e r  –  y e s ,  i s  t h a t  –  a l r i g h t .   

S o  to  –  b e c a u s e  I  j u s t  w a n te d  to  p o in t  o n  e a c h  o f  t h e  n e tw o rk in g .  

A D V  K E L LY W IL L IA M S :   S o  y o u r  s u b m is s io n  i s  t h e y  p e r fo rm in g  a  

m a n a g e d  h e a l t h c a re  fu n c t i o n .  

M R  D O L L A R S  B O L O K A :   Ye s .  

A D V  K E L LY W IL L IA M S :   A n d  th e y  s h o u ld  b e  a c c re d i t e d .  

M R  D O L L A R S  B O L O K A :   Ye s .  

A D V  K E L LY W IL L IA M S :   T h a n k  y o u .  

M R  D O L L A R S  B O L O K A :   Ye s ,  d e f i n i t e l y,  v e ry  c le a r l y.   N o w  w h e n  P P N  

p a y s  y o u r  p a t i e n t ,  t h e  e s te e m e d  p a n e l  s e e m s  to  b e  a  l i t t l e  o ld e r,  I ’ v e  20 

g o t  a  y o u n g  m a n  n e x t  t o  m e .   H e  c o u ld  h a v e  j o in e d  a  m e d ic a l  a id  3 0 ,  4 0  

y e a rs  a g o .   W h e n  h e  j o in e d  th e  s c h e m e  th e re ’s  a n  a c c o u n t  n u m b e r  t h a t  

h e  w i l l  w r i t e  t o  s a y  w h e n  th e y  w a n t  t o  r e im b u rs e  h im  th e y  c a n  u s e  th a t  

a c c o u n t  n u m b e r.   I n  2 0 1 9  a f te r  e n  m a s s e  re s ig n a t i o n s ,  t h e  y o u n g  m e n  

n o  l o n g e r  u s e  th a t  a c c o u n t ,  m a y b e  i t ’s  2 0 ,  3 0  y e a rs  h e ’s  n o t  b e e n  u s in g  
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i t .   T h e  s c h e m e  –  th e  s o -c a l l e d  m a n a g e d  c a re  w o u ld  p a y  i n to  h i s  

a c c o u n t ,  t h a t  n o  l o n g e r  w o rk s ,  s o  y o u  w o u ld  f i n d  t h a t  t h a t  n o rm a l  3 0  

d a y s  p e r io d  o f  p a y m e n t  a n d  s e t t l e m e n t  o f  c la im s  in  p ra c t i c a l  n o  l o n g e r  

e x i s t s  b e c a u s e  m o n e y  i s  l e f t ,  t h e  m a n a g e d  c a re ,  i n to  h i s  a c c o u n t  a n d  

b a c k  i n to  t h e  m a n a g e d  c a re  a n d  th e  o p to m e t r i s t s  h a v e  n o t  b e e n  p a id ,  

t h e  p a t i e n t  h a s  n o t  b e e n  p a id .   S o  –  a n d  a l l  o f  t h e s e  th in g s  i s  b e c a u s e  

th e re  i s  n o  p ro p e r  o v e rs ig h t  a n d  y o u  g o  to  t h e  o th e r  n e tw o rk ,  I s o le s o ,  

t h e y  h a v e  s o m e th in g  c a l l e d  d i f f e re n t i a l  p a y m e n t  t h a t  t h e y  u s e  w h ic h  

s a y s  i f  y o u  b e lo n g  to  t h e m  y o u  b e c o m e  th e i r  s h a re h o ld e r,  y o u  a re  

e n t i t l e d  t o  h ig h e r  f e e s  w h ic h  w e  a re  t o ld  i t  i s  a l l o w a b le .   H o w e v e r,  10 

w e ’v e  b e e n  ra i s in g  th e s e  i s s u e s  w i th  C M S  to  s a y  s o m e b o d y  w h o  h a s  

g o t  e x p e r ie n c e ,  s o m e b o d y  w h o  s p e c ia l i s e s  i n  c e r ta in  l i n e  i n  o p to m e t r y  

c a n  b e  p a id  l e s s e r  b y  a  s tu d e n t  w h o  g ra d u a te s  to d a y  a n d  o p e n s  a  

p ra c t i c e  t o m o r ro w  b e c a u s e  th a t  s tu d e n t  b e lo n g s  to  t h a t  p a r t i c u la r  

n e tw o rk ,  i s  a  s h a re h o ld e r  o f  t h a t  p a r t i c u la r  n e tw o rk .   A n d  th e n  y o u  

fu r th e r  h a v e  O p t i c a re ,  a l l  t h e s e  th in g s  h a p p e n e d  b e c a u s e  th e re ’s  n o  

o v e rs ig h t .   T h e re  i s  a  d e f i n i t i o n  o f  l e n s e s  i n  o p to m e t r y,  o th e rs  a re  m o re  

s p e c ia l i s e d  a n d  m o re  s p e c ia l i s e d  m e a n s  th e  p e rs o n  i s  i n  n e e d  m o re  

th a n  y o u r  n o rm a l  a v e ra g e  o th e r  p a t i e n t .   D e s k to p  d e s ig n e d  s o f tw a re  a re  

m e a n t  t o  t r a c e  th e  n o rm s .   S o  th o s e  s p e c ia l i s e d  c a s e s  w h e re  i n  t e rm s  20 

o f  n u m b e rs  i s  f e w e r  p e o p le .   W h e n e v e r  c la im s  a re  s u b m i t t e d  y o u  w i l l  b e  

re q u e s te d  to  m o t i v a te  b e c a u s e  i t  d o e s  n o t  h a p p e n  a  l o t  b u t  t h a t  i s  t h e  

p e rs o n  w h o  n e e d s  a s s i s ta n c e  m o re  th a n  a l l  t h e s e  o th e rs  t h a t  h a p p e n s  a  

l o t  c o m p a ra t i v e l y  a n d  a g a in ,  b e c a u s e  th e re ’s  n o  o v e rs ig h t ,  t h i s  t h in g  

h a s  b e e n  a l l o w e d  to  h a p p e n  fo r  m a n y  y e a rs  t h a t  t h e  p e o p le  w h o  a re  i n  
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t h e  m o s t  n e e d in g  a re  th e  o n e s  th a t  h a v e  to  w a i t  f a r  l o n g e r.   

F u r th e rm o re ,  y o u  h a v e  –  I  t h in k  H a r r y  s p o k e  a b o u t  i t ,  a d m in i s t r a to r s .   

T h e y  c a n  c o m e  a n d  te l l  y o u  a f te r  s i x  m o n th s  re v o k e  S e c t i o n  5 9  a n d  te l l  

t h a t  t h i s  w a s  n o t  s u p p o s e d  to  b e  p a id  t o  y o u ,  w e  w a n t  y o u  to  p a y  u s  

b a c k  a n d  th e re ’s  n o th in g  y o u  c o u ld  d o  a n d  th e s e  o th e r  o n e s  a re  n o w  

re g u la te d .   B u t  a g a in ,  A d v o c a te ,  a re  s e e in g  –  w h e n  w e  s a y  w e ’v e  g o t  

p ro b le m s  th e  s a m e  a s  2 0 1 7  –  J u n e  2 0 1 7 ,  w e  lo d g e  a  c o m p la in t  h e re  

w i th  C M S  a b o u t  t h e  c o n d u c t  o f  M e d s c h e m e  w h e re  th e y  j u s t  w o k e  a n d  

s a id  j a ,  t o d a y  6 0 %  f re e  m a rk -u p  i s  s h a rp  s h a rp  a n y o n e  o v e r,  w e ’ l l  d e a l  

w i t h  t h e m ,  u p  u n t i l  t o d a y.  10 

A D V  K E L LY W IL L IA M S :   C a n  I  p e rh a p s  p a u s e  y o u  o n  th a t?   B o th  

y o u rs e l f  a n d  M r  R o s e n  h a v e  g i v e n  e v id e n c e  o n  th i s  q u e s t i o n  o f  t h e  6 5 %  

m a rk -u p  o f  f r a m e s .  

M R  D O L L A R S  B O L O K A :   Ye s ,  y e s .  

A D V  K E L LY W IL L IA M S :   C o u ld  y o u  j u s t  s ta r t  b y  e x p la in in g  to  u s  

b a s i c a l l y  h o w  th e  o p to m e t r y  b u s in e s s  w o rk s  b e c a u s e  c e r ta in l y  i n  m y  

m in d ,  I  u n d e rs ta n d  th a t  y o u  c h a rg e  fo r  s e rv i c e s  a n d  th e re  w o u ld  b e  

c o d e s  a s s o c ia te d  w i th  o p to m e t r y  s e rv i c e s .  

M R  D O L L A R S  B O L O K A :   Ye s .  

A D V  K E L LY W IL L IA M S :   A n d  o f  c o u rs e  th e re ’s  t h e  –  y o u  w a n t  t o  c a l l  20 

t h e m  m a te r i a l s  o r  c o n s u m a b le s ,  w h a te v e r  t h e y  a re ,  t h e  f r a m e s ,  a n d  th a t  

w o u ld  b e  a  f o rm  o f  p a s s - th ro u g h  c o s t  b u t  t h e re ’s  a  m a rk -u p .  

M R  D O L L A R S  B O L O K A :   Ye s .  

A D V  K E L LY W IL L IA M S :   C a n  y o u  j u s t  e x p la in  h o w  y o u  b i l l  f o r  t h o s e  

tw o  th in g s  a n d  h o w  y o u  d e te rm in e  th e  p r i c e s  fo r  t h o s e  tw o  th in g s  i n  
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o rd e r  t o  b e  re im b u rs e d ?   I  t h in k  t h a t ’s  a  g o o d  s ta r t i n g  p o in t .  

M R  A U D IE N C E  M A L U L E K E :   T h a n k  y o u .   A s  y o u  p u t  i t ,  f o r  –  w e  h a v e  

s e rv i c e s  a n d  m a te r ia l s  t h a t  w e  b i l l  f o r,  s o  w e  h a v e  a  c o m p re h e n s iv e  s e t  

o f  c o d e s  th a t  w e  d e s ig n e d ,  t h a t  a re  u s e d  to  b i l l  f o r  t h e  p ro c e d u re s  th a t  

w e  a c tu a l l y  p e r fo rm  a n d  th o s e  –  a  t a r i f f  w i l l  b e  s e t  b y  a n  i n d e p e n d e n t  –  

a  t a r i f f  g u id e l i n e  i s  s e t  b y  i n d e p e n d e n t  p e rs o n  b u t  w e  m a y  n o t  h a v e  a  

re la t i o n s h ip  w i th  d u e  to  t h e  ru l i n g  o f  c o m p e t i t i o n  th a t  w e  s h a l l  n o t  

e n g a g e  in  t h a t  a c t i v i t y  o f  s e t t i n g  o u t  t a r i f f s .   T h a t ’s  t h e  f i r s t .   T h e  

s e c o n d  w o u ld  b e  o n  m a te r ia l s ,  l e n s e s ,  l o w  v i s io n  d e v i c e s ,  p ro s th e t i c s ,  

c o n ta c t  l e n s e s  a n d  s o  fo r th .   T h e  s a m e  p ro c e s s  ta k e s  p la c e  w h e re  10 

t h e s e  ta r i f f s  a re  s e t  o u ts id e  o f  o u r  c o n t ro l  a n d  a re  c i r c u la te d  w i th  

s c h e m e s .   Yo u  w i l l  a p p re c ia te  t h a t  s c h e m e s  a l s o  h a v e  th e i r  o w n  s e t  o f  

r e q u i re m e n ts  a n d  th e y  w o u ld ,  t o  a  l a rg e  d e g re e ,  m a k e  o u t  t h e i r  o w n  

ta r i f f s .   W i th  re g a rd  to  f r a m e s ,  o f  c o u rs e  th e re  w o u ld  b e  l im i t s  t o  w h a t  

i s  p a y a b le  a n d  w h a t ’s  n o t  p a y a b le  f r o m  th a t  p e rs p e c t i v e .   W h e n  a  

p ra c t i t i o n e r  p ro c u re s  a  f r a m e  f r o m  a  s u p p l i e r  o r  w h e re v e r  t h e y  g e t  i t ,  

t h e y  w i l l  t h e n  p u t  u p  a n  e x i t  p r i c e  l o o k in g  i n to  a  n u m b e r  o f  v a r i a b le s  

t h a t  I  t h in k  H a r r y  s p o k e  to ,  a  l i t t l e  b i t  a b o u t  t h a t ,  t h e n  th e  p r i c e  i s  s e t .   

S o  a  c o m b in a t i o n  o f  t h e  th re e  th e n  m a k e s  u p  a  b i l l .   I f  t h e n  th e  p a t i e n t  

r e q u i re s  o f  o p t i c a l  d e v i c e  to  b e  m a d e  a v a i l a b le .  20 

A D V  K E L LY W IL L IA M S :   S o  w h a t  r e g u la te s  th e  c o s t  o f  f r a m e s ?  

M R  A U D IE N C E  M A L U L E K E :   N o  o n e  re g u la te s  th e  c o s ts  o f  f r a m e s  

b e c a u s e  th e  o p to m e t r i c  a s s o c ia t i o n ,  a s  i t  i s  a t  t h i s  p o in t ,  i s  p ro h ib i t e d  

f r o m  s e t t i n g  a  g u id e l i n e .  

A D V  K E L LY W IL L IA M S :   S o  i s  i t  f a i r  t o  s a y  th a t  t h e  s c h e m e s  th ro u g h  
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t h e i r  b e n e f i t  o p t i o n s  d e te rm in e  w h a t  p ro p o r t i o n  o f  a  f r a m e  i s  p a id  f o r?  

M R  A U D IE N C E  M A L U L E K E :   T h e y  w o u ld  re c o m m e n d  w h a t  t h e y  a re  

w i l l i n g  to  p a y  a s  a  l im i t  –  a s  a  c e i l i n g  b u t  w h a t  w e  h a v e  a  p ro b le m  w i th  

i s  t h e  fa c t  t h a t  t h e  s c h e m e s  w o u ld  th e re fo re  s a y  th i s  f r a m e  p ro c u re d  a t  

x  a m o u n t  y o u ’ re  o n l y  a l l o w e d  to  p u t  s o  m u c h  p e rc e n ta g e  m a rk -u p  to  

c o m e  to  a n  e x i t  p r i c e  th a t  w e  a re  c o m fo r ta b le  w i th  a s  a  th i r d  p a r t y  

f u n d e r.  

A D V  K E L LY W IL L IA M S :   S o  w h a t  I ’m  t r y in g  to  u n d e rs ta n d  i s  i f  t h e  

b e n e f i t  o p t i o n s  a re  t h e  w a y  to  re g u la te  –  o r  n o t  r e g u la te  b u t  a re  t h e  

w a y  to  m a n a g e  c o s ts  a s s o c ia te d  w i th  f r a m e s  i n  t h i s  b u s in e s s  f r o m  a  10 

s c h e m e s  p e rs p e c t i v e ,  h o w  i s  b e c o m in g  a  S e c t i o n  5 9  i s s u e ?  

M R  A U D IE N C E  M A L U L E K E :   C o r re c t ,  i t  b e c o m e s  th a t  b e c a u s e  

th e re a f te r  –  a f t e r  y o u  h a v e  b u i l t  y o u  a re  t h e n  c a l l e d  b a c k  to  s a y  i n  

t e rm s  o f  S e c t i o n  5 9  w e  a re  c la im in g  b a c k .  

A D V  K E L LY W IL L IA M S :   S o  y o u  a re  s a y in g  d e s p i te  t h e  b e n e f i t  o p t i o n ,  

m a k in g  th e  b e n e f i t  a v a i l a b le  a t  t h e  ra te  a t  w h ic h  th e  c la im  w a s  

s u b m i t t e d  th e re ’s  a  s u b s e q u e n t  c la w  b a c k ?  

M R  A U D IE N C E  M A L U L E K E :   C o r re c t .  

A D V  T E M B E K A N G C U K A ITO B I :   A n d  i f  y o u  c a n  g o  to  y o u r  o w n  

s u b m is s io n ,  I  t h in k  th a t ’s  w h e re  y o u  d e a l  w i th  i t .   I  c a n ’ t  t e l l  y o u  th e  20 

p a g e  b e c a u s e  y o u  d id n ’ t  n u m b e r  y o u r  s u b m is s io n  b u t  u n d e r  t h e  h e a d in g  

o f  F ra m e  M a rk -u p  D e te rm in a t i o n  b y  S c h e m e s  a n d  A d m in i s t r a to r s  a n d  

th e n  th e  fo l l o w in g  p a g e  y o u  s u m m a r i s e  th e m  in  f i v e  b u l l e t  p o in t s  a n d  

th e  l a s t  o n e  i s  t h e  S e c t i o n  5 9  c o n c e rn  w h ic h  i s  t h e  d e d u c t i o n s ,  i s  t h a t  

c o r re c t?   I s  t h a t  c o r re c t?  
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M R  A U D IE N C E  M A L U L E K E :   C o r re c t .  

A D V  T E M B E K A N G C U K A ITO B I :   D o  y o u  w a n t  t o  e x p e n d ,  M r  R o s e n ?  

M R  H A R RY R O S E N :   Ye s ,  I  d o .   T h a n k  y o u .   I  t h in k  A d v o c a te  W i l l i a m s  

h a v e  a s k  a  p re t t y  d i r e c t  q u e s t i o n  to w a rd s  th e  l a t t e r  p a r t  o f  t h e  

d i s c u s s io n  s a y in g  th a t  t h e re  w a s  a  s u b s e q u e n t  c la w  b a c k .   Yo u  s e e ,  a s  

A u d ie n c e  M a lu le k e  p a r t i c u la r l y  p u t  f o rw a rd  th a t  t h e re  w a s  a  b e n e f i t  

s t r u c tu re  i n  p la c e  w h ic h  b a s i c a l l y  r e s t r i c te d  th e  l e v e l  o f  t h e  p r i c e .   S o  

w h e th e r  i t  w a s  R 1  0 0 0 ,  R 6 0 0 ,  w h a te v e r  i t  w a s ,  n o b o d y  h a s  a n  a rg u m e n t  

w i th  t h a t  b e c a u s e  th a t ’s  w h a t  t h e  s c h e m e s  d o  a n d  th a t ’s  a c c e p te d ,  t h e  

p r i n c ip le ’s  a c c e p te d .   T h e  p ro b le m  th a t  w e ’v e  h ig h l i g h te d  a c tu a l l y  i s  10 

m u l t i - f a c to r i a l ,  t h e  f i r s t  o f  t h e m  i s  t h e  fa c t  t h a t  t h e  m e d ic a l  s c h e m e s  

a d m in i s t r a to r s  c o n c e rn e d ,  u n i l a te ra l l y  t o o k  a  d e c i s io n  w i th o u t  a n y  

n o t i c e  p r i o r  t o  t h e  i n te r v e n t i o n ,  t h e re  w a s  n o  p o l i c y  d i s c u s s io n ,  t h e re  

w a s  n o  a d o p t i o n  o r  e n d o rs e m e n t  i n  t e rm s  o f  b e n e f i t s  d e s ig n e d  b y  th e  

C M S  a n d  I  w a s  a  l i t t l e  b i t  s a rc a s t i c  w i t h o u t  a p o lo g y  a  l i t t l e  b i t  e a r l i e r  

o n ,  t h a t  s o m e b o d y  s o m e d a y  d e c id e d  a l l  o f  a  s u d d e n  th a t  6 0 %  o r  6 5 %  i s  

t h e  m a rk -u p .   N o n e  o f  t h e  p ra c t i t i o n e rs  w e re  a w a re  o f  i t  a n d  th a t  o n  i t s  

o w n  i s  v e ry  u n fa i r  p ra c t i c e  t o  s u c h  a  d e g re e  th a t  s o m e  p ra c t i t i o n e rs  

h a v e  b e e n  c o m p ro m is e d  s ig n i f i c a n t l y  b y  h a v in g  a  c la w  b a c k  o r  p u t t i n g  

p a y m e n ts  o n  h o ld .   M o s t  im p o r ta n t l y  w a s  th e  a c tu a l  –  o n e  o f  t h e  20 

e x a m p le s  th a t  I  g a v e  y o u  w h e re  th e y  d e d u c te d  R 4 5  0 0 0  f r o m  th e  o n e  

p ra c t i c e .   S o  i t ’s  n o t  j u s t  s im p ly  t h e  p r i n c ip le  b e c a u s e  I  t a k e  y o u r  p o in t ,  

A d v o c a te  W i l l i a m s ,  y o u ’ re  s p e a k in g  a b o u t  a  b e n e f i t  d e s ig n  i n  s o m e  

re g u la t i o n  f r o m  th e  m e d ic a l s ,  w e  u n d e rs ta n d  th a t .   S o  i t ’ s  n o t  j u s t  t h e  

p r i n c ip le  o f  t h e  m a rk -u p  i t  w a s  th e  w a y  th a t  i t  w a s  im p le m e n te d  a n d  
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t h e y  w a y  th a t  i t  w a s  –  t h e  i n te r v e n t i o n  th a t  w a s  i n s t i t u te d  w i th o u t  a n y  

p r i o r  w a rn in g ,  w i t h o u t  a n y  p o l i c y  d o c u m e n t ,  w i t h o u t  a n y  c o n s u l ta t i o n .   

P ra c t i c e s  h a d  to  … ( in te r v e n e s ) .  

A D V  T E M B E K A N G C U K A ITO B I :   W h e re  th e re ’s  a  d i s p u te  a b o u t  t h e  

m a rk -u p  a t  t h a t  p o in t  t h e  s c h e m e  w o u ld  s u s p e n d  p a y m e n t  u n t i l  t h a t ’s  

r e s o l v e d  a n d  th e n  s o m e t im e s  th e y  w o u ld  d e d u c t .  

M R  H A R RY R O S E N :   W i th  d u e  re s p e c t ,  C h a i r,  m a rk -u p  h a s  n e v e r  b e e n  

a n  i s s u e  th a t ’s  b e e n  ra i s e d  i n  a n y  n e g o t ia t i o n s ,  c e r ta in l y  a s  –  h e  s a id  

I ’m  a  y o u n g  m a n ,  i n  m y  t im e ,  I ’ v e  n e v e r  e v e r  k n o w n  a n y  n e g o t i a t i o n  h a s  

a n y th in g  to  d o  w i th  m a rk -u p  a t  a n y  t im e .   S o  th i s  w a s  a  n e w  10 

i n te r v e n t i o n  th a t  w a s  s u d d e n ly  i n t ro d u c e d  w i th o u t  w a rn in g .   S o  a l l  t h e  –  

i n  t h e  o ld  d a y s ,  p r i o r  t o  –  a s  A u d ie n c e  M a lu le k e  h a d  s u g g e s te d  o r  h a d  

s ta te d ,  y o u  k n o w,  t h e  c o m p e t i t i o n  l a w s  h a v e  a  m a jo r  im p a c t  o n  th e  

p r i c i n g  j u s t  g e n e ra l l y  s p e a k in g .  S o  p r i o r  t o  t h a t ,  m a rk -u p  h a s  n e v e r  

b e e n  n e g o t ia te d ,  i t ’ s  t h e  a c tu a l  p r i c e ,  s o  m a rk -u p  h a s  n e v e r  –  j a .  

A D V  T E M B E K A N G C U K A ITO B I :   N o ,  I  u n d e rs ta n d .   N o ,  w h a t  I ’m  t r y in g  

to  u n d e rs ta n d  i s  t h e  –  m y  c o l l e a g u e ,  M s  W i l l i a m s ,  a s k s  th e  q u e s t i o n  

a ro u n d  h o w  d o e s  th i s  b e c o m e  a  S e c t i o n  5 9  i s s u e ?   I  u n d e rs ta n d  a t  t h e  

e n d  i n  r e la t i o n  to  c la w  b la c k s  i t  i s  a  S e c t i o n  5 9  i s s u e .  

M R  H A R RY R O S E N :   Ye s ,  s i r.  20 

A D V  T E M B E K A N G C U K A ITO B I :   B u t  I ’m  a s k in g  w h e th e r  o r  n o t  d u r in g  

th e  p ro c e s s  w h e th e r  i s  a  d i s p u te  b e tw e e n  th e  p ra c t i t i o n e r  a n d  th e  

s c h e m e  a b o u t  t h e  m a rk -u p  w h a t  i s  t h e  c o n d u c t  o f  t h e  s c h e m e ?   D o  th e y  

p u t  a  p e rs o n  o n  i n d i r e c t  p a y m e n t  o r  n o t?  

M R  A U D IE N C E  M A L U L E K E :   J a ,  y o u  a re  p u t  o n  h o ld .   Yo u  a re  p u t  o n  
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h o ld ,  y o u  a re  –  j a .  

A D V  K E L LY W IL L IA M S :   S o  j u s t  t o  b e  c le a r  o n  th i s ,  s o  i f  y o u  h a v e  

m a rk e d  u p  a  p a i r  o f  f r a m e s  g re a te r  t h a n  6 5 %  y o u  p u t  o n  h o ld ?  

M R  H A R RY R O S E N :   T h a t ’s  w h a t  h a p p e n s  a n d  th a t  w a s  a  c o m p la in t  

t h a t  w a s  l o d g e d  i n  J u l y  2 0 1 7 .   T h e re  h a s  b e e n  a n  a c k n o w le d g e m e n t  t o  

s a y  th a n k  y o u  s o  m u c h  fo r  y o u r  c o m p la in t  a n d  th a t  w a s  th e  o n l y  f o rm  o f  

c o m m u n ic a t i o n  th a t ’s  t a k e n  p la c e  a n d  h e n c e  M r  B o lo k a ’s  c o m m e n ts  –  

A d v o c a te  H a s s im ,  re g a rd in g  th e  b u i l d in g .   I  u n d e rs ta n d  th e  

re la t i o n s h ip .  

M R  A U D IE N C E  M A L U L E K E :   W e  d o  h a v e  to  re g i s te r  t h a t  w e  a lw a y s  10 

m a k e  fo l l o w -u p s  w i th  re g a rd  to  t h e  c o m p la in t s  t h a t  w e  a c tu a l l y  s e n t  t o  

C M S  h e n c e  th e  e x p re s s io n  th a t  w e  th in k  t h a t  o u r  p ro b le m s  a re  n o t  f a r  

f r o m  w h e re  w e  a re .  

A D V  T E M B E K A N G C U K A ITO B I :   A l r i g h t ,  d o  y o u  w a n t  t o  p ro c e e d  w i th  

y o u r  p re s e n ta t i o n ,  M r  B o lo k a ?  

M R  D O L L A R S  B O L O K A :   Ye s ,  y e s ,  I  j u s t  h a d  I  t h in k  tw o ,  t h re e  m o re  

l i n e s  to  g o .   I  t h in k  i n  a  w a y  a s  w e l l  i t  a n s w e rs  th e  q u e s t i o n ,  A d v o c a te ,  

y o u  j u s t  a s k e d ,  M r  C h a i rp e rs o n .   W h e n e v e r  a  p ra c t i t i o n e r  w r i t t e n  a  

l e t t e r  a s  a n  i n d i c a t i o n  w h e th e r  a n  a u d i t  o r  t h i s  m e e t in g  w i th o u t  

p re ju d i c e ,  i f  t h a t ’s  w h a t  i t  i s ,  y o u  a re  a u to m a t i c a l l y  p re s u m e d  g u i l t y  20 

u n t i l  y o u  p ro v e  y o u rs e l f  o th e rw is e  a n d  i n d i r e c t  p a y m e n t  –  o r  a t  o th e r  

t im e s  w i th h o ld in g  o f  c l a im s  th a t  y o u ’ v e  a l r e a d y  s e rv i c e d  p a t i e n ts  f o r  

a n d  p e o p le  h a v e  c o l l e c te d  th e i r  s p e c ta c le s  a n d  s o  fo r th  a n d  th e y ’ v e  

l e f t .   O th e rs ,  m a y b e  th e y  f l e d  t h e  c o u n t r y  a n d  s o  fo r th ,  y o u  w i l l  n o t  b e  

p a id  u n t i l  y o u  p ro v e  th a t  y o u ’ re  i n n o c e n t .   S o  th e  p r i n c ip le  –  t h e  l e g a l  
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p r in c ip le  o f  t h e  R e p u b l i c  o f  –  y o u ’ re  i n n o c e n t  u n t i l  p ro v e n  o th e rw is e  i s  

p ra c t i c e d  i n  r e v e rs e  w h e n  p e o p le  a re  a u d i t e d  a n d  s o  f o r th .   I  t h i n k  o n  

th e  l a s t  i t e m  o n  m y  p re s e n ta t i o n ,  i t ’ s  a n  i s s u e  th a t  –  a s  w e l l  w e n t  t o  t h e  

n e tw o rk s  t h a t  I  s e e  I  j u s t  o m i t t e d .   W h e n  –  b a c k  to  t h e  P P N  n e tw o rk ,  

w h e n  e v e ry b o d y  re s ig n e d .   Yo u  w o u ld  c o m e  to  c o n s u l t  i n  m y  ro o m s  a t  

t h e  t im e  th a t  I  c o n f i rm  a  b e n e f i t ,  a n  S M S  w i l l  c o m e ,  I  t h in k  i t  w a s  th e  

P re s id e n t  o f  t h e  H P C S A w h o  s p o k e  a b o u t  t h e  i s s u e ,  a n  S M S  w i l l  c o m e  

to  a  p a t i e n t  t o  s a y  th a t  o h ,  b y  t h e  w a y,  w e re  y o u  a b o u t  t o  c o n s u l t  y o u  

m u s t  k n o w  th a t  p e rs o n  i s  a n  i n -o u t ,  i s  a n  o u t  o f  n e tw o rk  p ro v id e r,  y o u  

c a n  g o  e l s e w h e re ,  h e re ’s  a  l i s t  a n d  y o u ’ l l  b e  p a id  –  y o u r  b e n e f i t s  h a v e  10 

g o t  5 0 %  o r  4 3 %  o r  w h a te v e r  g re a te r  p e rc e n ta g e  o n  th e  o th e r  s id e  a n d  

y o u ’d  b e  l u c k y  fo r  a  p a t i e n t  t o  s t i c k  a ro u n d  i f  h e ’s  a  n e w  p a t i e n t .   A n d  

th o s e  th a t  h a v e  b e e n  w i th  y o u  w i l l  s t i l l  p o s e  q u e s t i o n s  i n  t e rm s  o f  t h i s ,  

f o r  t h e  p a s t  1 0 ,  1 5  y e a rs  h a s  n e v e r  h a p p e n e d ,  w h y  i s  i t  h a p p e n in g  

n o w ?   B u t  a g a in ,  t h e  c o m p l i c a t i o n  b e c o m e s  th a t  t h e  r i s k  f o r  m e  a s  a n  

o u t  o f  n e tw o rk  i s  t h a t  a  p a t i e n t  c a n  w a lk  o u t  b u t  a s  w e l l ,  t h e  r i s k  f o r  

h im ,  a s  a n  i n -n e tw o rk  i s  t h a t  h e ’s  n a m e  i s  o n  th e  l i s t  o f  t h o s e  th a t  a re  

i n  t h e  n e tw o rk  a n d  i n  t e rm s  o f  t h e  H PA a n d  th e  e th i c a l  r u le s  c a n v a s s in g  

a n d  to u t i n g  i s  p ro h ib i t e d  s o  h e ’s  c a n v a s s e d  fo r  a n d  to u te d  fo r  w i t h o u t  

e v e n  g i v in g  a  h e a d  th a t  d o  th a t  a g a in s t  m y  c o l l e a g u e s .   S o  w e  a re  20 

c o m p ro m is e d  e v e ry w h e re  a n d  h e n c e  w e  s a y,  a s  I  c l o s e  a n d  h a n d  o v e r  

t o  –  t h a t  a  l o t  o f  t h e s e  th in g s ,  a s  m u c h  a s  s o m e  m a y  n o t  f a l l  d i r e c t l y  

i n to  t h e  S e c t i o n  5 9 ,  i s  f r u s t ra t i o n s  th a t  f o r  m a n y  y e a rs  p ra c t i t i o n e rs  

h a v e  b e e n  g o in g  th ro u g h .   S o  th a n k  y o u ,  a n d  H a r r y  w i l l  g o  o n  w i th  o th e r  

l e g i s la t i v e  i s s u e s .  
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M R  H A R RY R O S E N :   T h a n k  y o u ,  C h a i r.  

A D V  T E M B E K A N G C U K A ITO B I :   P le a s e  p ro c e e d .  

M R  H A R RY R O S E N :   Ye s .   J a ,  t h a n k  y o u ,  C h a i r.   W e  fe l t  i t  w a s  re a l l y  

im p o r ta n t ,  y o u  k n o w,  t o  h ig h l i g h t  a  n u m b e r  o f  p r i n c ip le s  to  i l l u s t ra te  t h e  

e n v i ro n m e n t  a n d  th e  c o n te x t  i n  w h ic h  a l l e g a t i o n s  a n d  o u r  c o n c e rn s  

h a v e  b e e n  ra i s e d .  T h e  f i r s t  p o in t  t h a t  w e  fe l t  w a s  o f  g re a t  s ig n i f i c a n c e  

i s  t h e  re la t i o n s h ip  b e tw e e n  th e  p ra c t i t i o n e r,  t h e  m e d ic a l  s c h e m e s ,  t h e  

n e tw o rk s ,  t h e  a d m in i s t r a to r s  a n d  s o  fo r th ,  a n d  a s  y o u  c a n  s e e  o n  m y  

s c re e n  w e ’v e  j u s t  s im p ly  t e rm e d  i t  p o w e r  a s y m m e t ry.   T h e re ’s  j u s t  

s im p ly  n o  c o n te s t  a n d  I ’ l l  g i v e  y o u  a n  e x a m p le .   I f  a n  o p to m e t r i s t  h a s  a  10 

p ra c t i c e  w h ic h  i s  p re d o m in a te l y  h a s  B o n i ta s  p a t i e n t s  a n d  B o n i ta s  

e n te re d  i n to  a  c o n t ra c t  w i t h  a  p a r t i c u la r  n e tw o rk ,  t h e  o p to m e t r y  

c o n c e rn e d  h a s  n o  c h o ic e  b u t  t o  e n te r  i n to  a  c o n t ra c t  w i th  e i t h e r  i n  t h e  

n e tw o rk  o r  t h e  m e d ic a l  s c h e m e  c o n c e rn e d  a n d  th e re  a re  tw o  re a s o n s  

fo r  t h a t .   T h e  f i r s t  w a s  th e  fe a r  o f  l o s in g  p a t i e n ts  a n d  o f  c o u rs e  l in k e d  

to  t h a t  t h e  fe a r  o f  l o s s  o f  i n c o m e .   I  m e a n  w e  h a d  a  p h o n e  c a l l  f r o m  a n  

o p to m e t r i s t  w h o  h a d  b e e n  in  p ra c t i c e  f o r  m a n y  y e a rs  w h o  w a s  s i t u a te d  

i n  a  c i t y  s u r ro u n d e d  b y  b a n k in g  i n s t i t u t i o n s .   9 0 %  o f  h e r  p ra c t i c e  w e re  

B a n k m e d  p a t i e n ts ,  t h e re  w e re  e m p lo y e e s  o f  t h e  b a n k s  a n d  th e re fo re  

t h e y  w e re  B a n k m e d  p a t i e n ts .   B a n k m e d  h a d  e n te re d  i n to  a  c o n t ra c t  w i th  20 

o n e  o f  t h e  –  a s  D o l l a r  s a id ,  r e fe r re d  to  a s  a  n e tw o rk  o r  a  m a n a g e d  c a re  

o rg a n is a t i o n  a n d  s h e  w a s  fa c e d  w i th  a  d i l e m m a .   I f  s h e  e n te re d  i n to  a  

c o n t ra c t  w i th  t h i s  p a r t i c u la r  n e tw o rk  s h e  c o u ld n ’ t  s u s ta in  h e r  p ra c t i c e  

a n d  i f  s h e  d id n ’ t ,  s h e  h a d  th e  r i s k  o f  l o s in g  p a t i e n t s .   S o  i t ’ s  a l l  v e ry  

w e l l ,  a s  w e ’ l l  c o m e  to  i t  a  l i t t l e  b i t  l a te r  o n ,  f o r  t h e  m e d ic a l  s c h e m e  to  
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s u g g e s t  o r  e v e n  i n d i c a te  th a t  w h e n  p ra c t i t i o n e rs  i n to  c o n t ra c t s ,  t h e y  

s a y  th a t  t h e s e  p ra c t i t i o n e rs  a re  a d u l t  p e o p le  w h o  h a d  e n te re d  

k n o w in g ly  i n to  s ig n in g  c e r ta in  o f  t h e s e  c o n t ra c t s .   T h e  p o in t  w e  w a n te d  

to  m a k e  to  y o u  i s  t h a t  i t ’ s  n o t  a s  s im p le  a s  th a t ,  t h e y  a re  re a l l y  –  t h e  

p ra c t i t i o n e rs  a re  f o r c e d  i n to  a  s i t u a t i o n  w h e re  th e y  h a v e  n o  c h o ic e  

p u re l y  t o  s u rv i v e .   S o  th a t ’s  t h e  f i r s t  p r i n c ip le  w e  w a n te d  to  d ra w  to  

y o u r  a t t e n t i o n .   T h e  s e c o n d  p o in t  i s  t h a t ,  y o u  k n o w,  y o u  re fe r  t o  S e c t i o n  

5 9 .   T h e  p ro b le m  th a t  w e  h a v e  i s  t h a t  m e d ic a l  s c h e m e s  a n d  th e i r  

f o re n s i c  u n i t s  w e a r  a  n u m b e r  o f  h a ts ,  a l l  a t  t h e  s a m e  t im e .   T h e y  

a s s u m e  th e  ro le  o f  p o l i c e  o f f i c e r,  p ro s e c u to r  a n d  j u d g e  a n d  I  t h in k  i n  10 

a n y  re a s o n a b le  s o c ie t y  a n y w h e re  i n  t h e  w o r ld ,  t h a t  i t  c a n n o t  b e  a n  

a c c e p ta b le  p r i n c ip le .   S o  th e  p ra c t i t i o n e rs  g o  to  t h e s e  m e e t in g s  w i th o u t  

p re ju d i c e  b a s e d  o n  th e  re q u e s t  f r o m  th e  m e d ic a l  s c h e m e s  a n d  th e y  a re  

l i s te n e d  to  a n d  j u d g m e n ts  a re  ta k e n  a n d  th e y  h a v e  to  t h e n  a d a p t  

a c c o rd in g l y.   M a n y  o f  t h o s e  p ra c t i t i o n e rs  –  a n d  to  b e  a  b i t  r e p e t i t i v e ,  

w e ’v e  a c c o m p a n ie d  m a n y,  s ig n e d  a c k n o w le d g e m e n ts  o f  d e b t  b e c a u s e  

th e y  c a n ’ t  s e e  a  w a y  o u t  o f  i t  a n d  j u s t  t o  p u t  t h a t  i n  p e rs p e c t i v e ,  i n  

m a n y  c a s e s  th e  p a y m e n ts  a re  b e in g  w i th h e ld ,  a l l  t h e s e  i n d i r e c t  

p a y m e n ts .   S o  m a n y  p ra c t i t i o n e rs  c a n ’ t  s u rv i v e  b e c a u s e  o f  t h a t  t y p e  o f  

i n te r v e n t i o n  w h ic h  i s  p u n i t i v e .   I f  t h e y  d o n ’ t  s i g n  a n  a c k n o w le d g e m e n t  20 

o f  d e b t  t h e y ’ v e  th e n  g o t  t o  w a i t  f o r  t h e  c a s e  to  b e  h e a rd  b y  t h e  H P C S A ,  

a s  a n  e x a m p le ,  o r  f o r  o th e r  s o r t  o f  p ro to c o l s  t o  b e  c o n s id e re d .   T h e y ’ v e  

g o t  f a m i l i e s  t o  f e e d .   S o  th e  p r i n c ip le  o f  w h a t  w e ’ re  t r y in g  to  r a i s e  h e re ,  

t h e  a s y m m e t r y  o f  p o w e r  a n d  th e  fa c t  t h a t  t h e  m e d ic a l  s c h e m e s  a n d  

th e i r  f o re n s i c  c o u n te rp a r t s ,  s o m e  o f  t h e m  a re  p a r t  o f  t h e  o rg a n is a t i o n  
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s o m e  a re  o u ts o u rc e d ,  a s s u m e  th o s e  ro le s  a n d  w e ’d  l i k e  to  re a l l y  r a i s e  

th a t  a n d  d ra w  th a t  t o  y o u r  a t t e n t i o n  b e c a u s e  w e  b e l i e v e  i t ’s  p i v o ta l  t o  

t h e  a l l e g a t i o n s  a n d  th e  c o n c e rn s  th a t  w e  ra i s e .   I  t h in k  M r  B o lo k a  h a s  

c o v e re d  a  l o t  o f  g ro u n d  re g a rd in g  m e d ic a l  s c h e m e s .   I ’m  g o in g  to  g o  

th ro u g h  th e s e  n e x t  f e w  s l i d e s  q u i t e  q u i c k l y.   W e ’v e  a d d re s s e d  th e  i s s u e  

o f  t h e  m a n a g e d  c a re  o rg a n is a t i o n s .   I ’ l l  j u s t  p a u s e  h e re  a n d  a g a in  w i th  

y o u r  p e rm is s io n  C h a i r,  i f  t h a t ’s  o k a y.   T h e re ’s  s im p ly  o n e  w a y  to  m a k e  

th e  p o in t ,  i f  y o u  h a v e  a  l o o k ,  a n d  w h o  a m  I  a s k in g  y o u  to  l o o k  a t  a  s l i d e  

th a t  y o u  k n o w  w e l l  t h e  ro le  o f  t h e  m e d ic a l  s c h e m e s  so  n o  d i s re s p e c t  

i n te n d e d .   T h e  re a s o n  w h y  w e ’v e  g o t  t h a t  s l i d e  o n  th e  s c re e n  a s  i t  i s  i s  10 

t h a t  t h e  ro le  o f  t h e  m e d ic a l  s c h e m e  a p p e a rs  t o  b e  q u i t e  w e l l  d e f i n e d  

w i th in  t h e  M e d ic a l  S c h e m e s  A c t .   A n d  i n  o u r  v ie w  s o m e  o f  t h e s e  

m e d ic a l  s c h e m e s  a n d  th e i r  f o re n s i c  u n i t s  g o  w a y  o u ts id e  th o s e  

b o u n d a r ie s  b e c a u s e  in  s im p le  t e rm s ,  t h e re  i s  a  re la t i o n s h ip  a n d  M r  

B o lo k a  h a d  re fe r re d  to  i t  i n  a  m u c h  m o re  –  w e l l  w h a t ’s  h a p p e n in g  n o w  

i s  a  l i t t l e  b i t  m o re  c o m p l i c a te d  th a n  i t  s h o u ld  b e .   Yo u  h a v e  th e  p a t i e n t ,  

t h e  p ra c t i t i o n e r  a n d  th e  m e d ic a l  s c h e m e  a n d  th e  m e d ic a l  s c h e m e  re a l l y  

s h o u ld  j u s t  h o n o u r  t h e  o b l i g a t i o n s  o f  t h e  p a t i e n t  f o r  s e rv i c e s  re c e i v e d .   

S o  i n  o u r  v ie w  th e y ’ v e  g o n e  w a y  b e y o n d  th a t  i n  t im e s .   T h e  C o u n c i l  f o r  

M e d ic a l  S c h e m e s  h a s  c o m e  u p  a n d  I  k n o w  A d v o c a te  H a s s im  h a s  ra i s e d  20 

t h e  i s s u e  a n d  a s k e d  th e  q u e s t i o n  a b o u t  t h e  ro le  o f  t h e  C M S  f ro m  o u r  

p o in t  o f  v ie w  a n d  o u r  c o n c e rn s .   I  c a n  te l l  y o u  a n d  w e  c a n  s u p p ly  t h e  

i n fo rm a t io n  to  y o u .   W e  h a v e  o u rs e l v e s  a s  a n  a s s o c ia t i o n  l o d g e d -  1 ,  2 ,  

3 ,  4 ,  5  c o m p la in t s  s in c e  2 0 1 7 ,  n o n e  o f  t h e m  h a v e  b e e n  a c c o m m o d a te d .   

T h e re  h a v e  b e e n  p a t i e n ts  w h o ’v e  b e e n  –  th e re ’s  o n e  i n  p a r t i c u la r  w h o  
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i n  2 0 1 6  a l re a d y  h a d  b e e n  a u d i te d  b y  G E M S .   I  t h in k  th e  to ta l  a m o u n t ,  

I ’ l l  s t a n d  fo r  c o r re c t i o n ,  w a s  R 7 5 0 .   P a y m e n t  w a s  p u t  o n  h o ld ,  s h e  w a s  

s u s p e n d e d  a c tu a l l y  f r o m  th e  n e tw o rk  a n d  s h e ’s  n e v e r  e v e r  b e e n  to ld  

w h y.   S o  . . .  ( i n te r v e n e s ) .  

A D V  T E M B E K A N G C U K A ITO B I :   W e  n e e d  to  g e t  s o m e  d e ta i l  a b o u t  t h i s  

b e c a u s e  th e  im p u ta t i o n  th a t  s in c e  2 0 1 6  y o u ’v e  b e e n  ra i s in g  c o m p la in t s  

t o  C M S  a n d  n o n e  o f  t h e m  w e re  a t t e n d e d  to .  

M R  H A R RY R O S E N :   Ye s .  

A D V  T E M B E K A N G C U K A ITO B I :   T h a t  a p p e a rs  to  b e  u n fa i r  t o  C M S  

u n le s s  y o u  g i v e  u s  s o m e  d e ta i l  t o  w o rk  w i th .  10 

M R  H A R RY R O S E N :   Ye s  C h a i r.  

A D V  T E M B E K A N G C U K A ITO B I :   W h a t  e x a c t l y  a re  y o u  –  I  m e a n  w h a t  

d id  y o u  c o m p la in  w h e n ?   I  m e a n  2 0 1 6  i s  a  l o n g  t im e  . . .  ( i n te r v e n e s ) .  

M R  H A R RY R O S E N :   A l r i g h t  j a .   N o ,  i t  i s .  

A D V  T E M B E K A N G C U K A ITO B I :   F o r  C M S  to  d o  n o th in g  a b o u t  t h e  

c o m p la in t s .  

M R  H A R RY R O S E N :   S o  i n  2 0 1 6 ,  j a  I  t h in k  j u s t  i n  t e rm s  o f  b e in g  fa i r  t o  

t h e  p ra c t i t i o n e rs  c o n c e rn ,  w e  h a p p y  to  f u rn i s h  y o u  w i th  n a m e s .   I  

w o u ld n ’ t  l i k e  t o  d o  i t  i n  a  p u b l i c  p la t f o rm  l i k e  t h i s  b u t  t h e  o n e  i n  2 0 1 6  

h a d  to  d o  w i th  a  p ra c t i t i o n e r  t h a t  I  r e fe r re d  to  w h o  w a s  i n v e s t i g a te d  a n d  20 

M o m e n tu m  w a s  in v o l v e d ,  i t  w a s  G E M S  p a t ie n ts .   I  t h in k  t h e  to ta l  

a m o u n t  w a s  R 7 5 0 .   T h e y ’ v e  s u s p e n d e d  h e r  f r o m  th e  n e tw o rk  a n d  s h e ’s  

n e v e r  e v e r  b e e n  g i v e n  th e  re a s o n s  w h y.   S o  c o m p la in t s  w e re  l o d g e d ,  

w e  s u p p o r te d  h e r.   I  p e rs o n a l l y  m e t  w i th  t h e  l e g a l  d e p a r tm e n t  i n  t h i s  

v e ry  b u i l d in g  d o w n s ta i r s .   W e  w e re  g i v e n  a  re fe re n c e  n u m b e r  w h ic h  
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w e ’ l l  f u rn i s h  to  y o u  w i th  p le a s u re  –  w e l l  m a y b e  I  s h o u ld  d e le te  w i th  

p le a s u re .   W e  w i l l  f u rn i s h  y o u ,  j a .   M r  B o lo k a  a l s o  re fe r re d  to  a  

c o m p la in t  t h a t  w e  l o d g e d  a g a in s t  G E M S  b y  J u n e  2 0 1 7  w e  g o t  i n  c o d in g ,  

t h a t ’s  n e v e r  b e e n  a d d re s s e d .   I n  t h i s  v e ry  y e a r  2 0 1 9 ,  w e  l o d g e d  tw o  

c o m p la in t s  i n  M a y.   O n e  a g a in s t  B o n i ta s  a n d  th e  o th e r  a g a in s t  

B e s tM e d ,  w e ’v e  n e v e r  e v e n  re c e i v e d  a n  a c k n o w le d g e m e n t  o f  r e c e ip t .   

S o  C h a i r,  I  t h in k  th a t  j u s t  i n d i c a te s  s o m e  o f  t h e  f r u s t ra t i o n s  th a t  w e ’ re  

s h a r in g  w i th  y o u  o n  th i s  p la t f o rm  to d a y.  

A D V  T E M B E K A N G C U K A ITO B I :   J u s t  t e l l  m e  –  I  m e a n  s o  i f  j u s t  t o  t a l k  

a b o u t  t h e  2 0 1 6  c o m p la in t .    10 

M R  H A R RY R O S E N :   Ye s .  

A D V  T E M B E K A N G C U K A ITO B I :   S o  y o u ’v e  g o t  a  m e m b e r  w h o  i s  

i n v e s t i g a te d  fo r  w h a t  a p p e a rs  to  b e  a  p a l t r y  s u m  o f  R 7 5 0 .  

M R  H A R RY R O S E N :   Ye s .  

A D V  T E M B E K A N G C U K A ITO B I :   H e ’s  t h e n  s u s p e n d e d  f r o m  th e  

n e tw o rk .  

M R  H A R RY R O S E N :   Ye s .  

A D V  T E M B E K A N G C U K A ITO B I :   A c o m p la in t  i s  l o d g e d  b y  th e  C M S .  

M R  H A R RY R O S E N :   To  th e  C M S .  

A D V  T E M B E K A N G C U K A ITO B I :   Ye s  s o r r y,  t o  t h e  C M S  b y  y o u r  20 

a s s o c ia t i o n .  

M R  H A R RY R O S E N :   Ye s .  

A D V  T E M B E K A N G C U K A ITO B I :   U p  u n t i l  n o w,  n o th in g  h a s  h a p p e n e d ?  

M R  H A R RY R O S E N :   N o th in g .  

A D V  T E M B E K A N G C U K A ITO B I :   A n d  a l l  y o u  g o t  w a s  a n  
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a c k n o w le d g m e n t  o f  t h e  c o m p la in t  a n d  a  re fe re n c e  n u m b e r.  

M R  H A R RY R O S E N :   Ye s .   W e  w i l l  m a k e  th e  i n fo rm a t io n  a v a i l a b le  t o  

y o u .  

A D V  T E M B E K A N G C U K A ITO B I :   A n d  h a v e  y o u  fo l l o w e d  u p  w i th  t h e  

C M S ?   I  m e a n  to  a s k  . . .  ( i n te r v e n e s ) .  

M R  H A R RY R O S E N :   Ye s .  

A D V  T E M B E K A N G C U K A ITO B I :   W h y  a re  y o u  n o t  a t t e n d in g  to  t h i s ,  i t s  

s ta r t  o f  y o u r  j o b  to  d o  i t ?  

M R  H A R RY R O S E N :   Ye s .   S o  a s  M r  B o lo k a  h a d  i n d i c a te d ,  w e  d o  fo l l o w  

u p  to  t h e  b e s t  o f  o u r  a b i l i t y  o n  fa i r l y  r e g u la r  b a s i s .   B u t  i f  I  m a y  re p e a t ,  10 

I  p e rs o n a l l y  c a m e  to  t h e  C M S  m e t  w i th  a  m e m b e r  o f  t h e  l e g a l  

d e p a r tm e n t  a n d  h a d  a s s u re d  m e  th a t  i t  w o u ld  b e  a l l e v ia te d  to  a  c e r ta in  

d e g re e .   S o  th a t  a s s u ra n c e  l o s t  i n  a  f e w  m in u te s .   I t  d id  n o t  h a p p e n .  

A D V  K E L LY W IL L IA M S :   I  d o  n o t  u n d e rs ta n d  h o w  i t  c a n  b e  th a t  a  

d i s p u te  a ro u n d  R 7 5 0  h a s  re s u l t e d  i n  . . .  ( i n te r v e n e s ) .  

M R  H A R RY R O S E N :   A d v o c a te  W i l l i a m s  to  t e l l  y o u  th e  t r u th ,  w e  s h a re  

y o u r  s e n t im e n ts  a n d  h e n c e  w e ’ re  ra i s in g  i t .    

A D V  T E M B E K A N G C U K A ITO B I :   I  m e a n  I  s u p p o s e  th e  p o in t  i s  i s  t h e re  

s o m e th in g  e l s e  th a t  w e  a re  n o t  b e in g  to ld  i n  t h e  s to r y  b e c a u s e  i t  j u s t  

s o u n d s  m in d  b o g g l i n g  to  u s e  a  p h ra s e ?  20 

M R  H A R RY R O S E N :   I  c a n  o n l y  r e p e a t  C h a i r  t h a t  y o u r  c h o i c e  o f  

t e rm in o lo g y  i s  s h a re d  b y  o u rs e l v e s  a n d  i f  I  m a y  re p e a t ,  t h a t ’s  w h y  w e  

th o u g h t  i t  w a s  im p o r ta n t  t o  b r i n g  i t  t o  y o u r  a t t e n t i o n .   A n d  I  h a v e  to  g o  

b a c k ,  t h e  p ra c t i t i o n e r  c o n c e rn e d  in  s o m e  o f  t h e s e  c a s e s  fa c e  f i n a n c ia l  

r u in ,  i t ’ s  n o t  a  j o k e .   A n d  th a t ’s  w h y  w e  w e re  s o  k e e n  to  h a v e  th i s  
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o p p o r tu n i t y  t o  r a i s e  s o m e  o f  t h e s e  i s s u e s .   T h e  d o s s ie r  o n  m y  le f t  i s  a  

c o m p re h e n s iv e  o n e  w h ic h  i n c o rp o ra te s  a  l o t  o f  w h a t  w e ’v e  b e e n  te l l i n g  

y o u  to d a y  a n d  th e s e  i s s u e s  h a v e  n o t  b e e n  re s o l v e d .   E v e n  i f  I  m a y  s a y  

s o ,  e v e n  i f  t h e re  w a s  a n o th e r  p a r t  t o  t h i s  s to r y  t h a t ’s  n o t  b e e n  to ld ,  t h e  

m e re  fa c t  t h a t  t h e  c o m p la in t  w a s n ’ t  a d d re s s e d  th e  w a y  i t  s h o u ld  h a v e  

w e  –  a s  M r  B o lo k a  h a s  s a id  e a r l i e r  o n ,  o u r  r o le  re a l l y  i s  t o  e n s u re  th a t  

t h e  r i g h t s  o f  o u r  m e m b e rs  a re  re s p e c te d ,  t h a t ’s  a l l .   I f  s o m e b o d y  h a s  

d o n e  s o m e th in g  w ro n g ,  s o  b e  i t .   B u t  t h e y  h a v e  th e  r i g h t  t o  r e p l y,  t h e y  

h a v e  th e  r i g h t  t o  k n o w  w h y  c e r ta in  t h in g s  h a v e  b e e n  d o n e .   W h y  th e y  

fa c e  f i n a n c ia l  r u in  b e c a u s e  o f  s o m e th in g  th a t ’s  a l l e g e d  th a t  i t  b e e n  10 

d o n e .   I n  t h i s  c a s e  th e  p ra c t i t i o n e r  c o n c e rn e d  h a s  n o t  b e e n  i n fo rm e d .   

A s  I  s a id ,  I ’m  g o in g  to  g o  ra c e  th ro u g h  s o m e  o f  t h e s e  b e c a u s e  I  t h in k  

t h e y ’ v e  b e e n  c o m p re h e n s i v e l y  a d d re s s e d .   J u s t  t o  m a k e  th e  p o in t  

a g a in ,  t h a t  t h e  d e s ig n a te d  s e rv i c e  p ro v id e rs  o f  o p to m e t r y,  w e  d o  re fe r  

t o  t h e m  a s  n e tw o rk s  s o  th e y  a re  s y n o n y m s  o f  e a c h  o th e r,  p re fe r re d  

p ro v id e rs  o f  m a n a g e d  c a re  o rg a n is a t i o n s .   J u s t  t o  m a k e  th e  p o in t  t h e  

H e a l th  P ro fe s s io n s  C o u n c i l  s u p p o r t s  t h e  c o n c e p t -  t h e re  a re  c e r ta in  

c r i t e r i a  t h a t  t h e re  s h o u ld  b e  n o  e x c lu s i v i t y  a n d  th a t  t h e  c r i t e r i a  s h o u ld  

b e  b a s e d  o n  th e i r  q u a l i f i c a t i o n .   J a ,  t h e re  w e re  tw o  a s p e c ts  o f  t h e  

M e d ic a l  S c h e m e s  A c t  t h a t  w e  fe l t  w a s  im p o r ta n t  t h a t  y o u ,  A d v o c a te  y o u  20 

w o u ld  k n o w  w e l l ,  t h a t  t h e  g ro u p  o f  p ro v id e rs  w h o  a re  s e le c te d  to  

p e r fo rm  c e r ta in  s e rv i c e s  s h o u ld  b e  a c c re d i t e d  a n d  fo r  t h o s e  

o rg a n is a t i o n s  th a t  p ro v id e  m a n a g e d  c a re  s e rv i c e s  a re  a l s o  a re  

e x p e c te d  to  b e  a c c re d i t e d .   N o w  I  t h in k  t h a t ’s  b e e n  a d d re s s e d  a n d  fo r  

i n s ta n c e  w i th in  o p to m e t r y,  n o n e  o f  t h e m  o p to m e t r i c  n e tw o rk s  a re  
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a c c re d i t e d .   J a  s o ,  I ’m  g o in g  to  s k ip  m o s t  o f  t h e s e  b e c a u s e  w e ’v e  d o n e  

i t ,  j a .   A n d  th i s  i s  s im p ly  j u s t  a s  a n  e x a m p le  w h e re  a  c o m p la in t  w a s  

l o d g e d  a g a in s t  o n e  p a r t i c u la r  n e tw o rk  a n d  th e  re s p o n s e  f r o m  th e  

c l i n i c a l  a n a ly s t  o f  m a n a g e d  c a re  o rg a n is a t i o n s  o r  t h e  C M S  s im p ly  h a v e  

re fe re n c e  to  t h e  o n e  p a r t i c u la r  n e tw o rk  s a y in g ,  t h i s  p a r t i c u la r  n e tw o rk  

i s  n o t  a n  a c c re d i t e d  m a n a g e d  c a re  o rg a n is a t i o n ,  a n d  i t ’ s  a l s o  

a p p l i c a b le  t o  t h e  o th e rs  t h a t  M r  B o lo k a  h a s  m e n t io n e d .   W h a t ’s  o f  

c o n c e rn  to  u s ,  d e s p i te  t h e  fa c t  t h a t  w e ’v e  ra i s e d  w h a t  w e  b e l i e v e  a re  to  

b e  v io la t i o n s  o f  c e r ta in  a s p e c ts  o f  t h e  l a w  o r  a c t i v i t i e s  o r  a c t i o n s  th a t  

w e  re g a rd  a s  e th i c a l l y  u n d e s i ra b le .   T h e  m e d ic a l  s c h e m e s  w h o  10 

a p p o in te d  th e  d e s ig n a te d  s e rv i c e  p ro v id e rs  w h o  a re  n o t  a c c re d i t e d  

h a v e  a b d ic a te d  f r o m  a l l  r e s p o n s ib i l i t y  a n d  th i s  i s  a n -  s o  w e ’v e  

m e n t io n e d  tw o  c a s e s  w h e re  w e  a c tu a l l y  i n s t i t u te d  c o m p la in t s ,  o n e  

a g a in s t  B o n i t a s  t h e  o th e r  a g a in s t  B e s tM e d .   N o w  i f  I  m a y  re p e a t ,  t h e re  

w a s  n o  re s p o n s e  f r o m  th e  C o u n c i l  f o r  M e d ic a l  S c h e m e s .   S im p ly  s a y in g  

B e s tM e d  c a n  u n fo r tu n a te l y  n o t  g e t  i n v o l v e d  b e y o n d  th i s  p o in t  a n d  y o u  

ta k e  i t  f u r t h e r  w i t h  t h e  D S P.   T h i s  i s  a  re fe re n c e  f r o m  S e c t i o n s  5 7  o f  t h e  

M e d ic a l  S c h e m e s  A c t .   S o  f r o m  o u r  p o in t  o f  v ie w  th e re  i s  a  b re a c h  o f  

t h e  l a w.   T h e  C o u n c i l  f o r  M e d ic a l  S c h e m e s  a p p e a r  t o  b e  fa i r l y  im p o te n t  

n o w  in  t h e  w a y  th e y  a d d re s s e d  u s  a n d  h e n c e  a g a in  o n e  o f  t h e  re a s o n s  20 

w h y  w e  ra i s e d  i t  i n  t h i s  p a r t i c u la r  f o ru m .   W e  fe l t  t h a t  t h e  B o a rd  o f  

Tru s te e s  o f  t h e  M e d ic a l  S c h e m e s  h a v e  a  re s p o n s ib i l i t y  t o  e n s u re  th a t  

t h e i r  o p e ra t i o n s  a s  a d m in i s t r a t i o n  a s  p e r  t h e  M e d ic a l  S c h e m e s  A c t  t o  

e n s u re  th a t  a l l  o f  t h a t  i s  a d h e re d  to  i n  t e rm s  o f  t h e  l e g i s la t i o n  a n d  to  

b r i n g  i t  t o  y o u r  a t t e n t i o n .   J u s t  a s  a  m a t te r  o f  i n te re s t ,  i t  w a s  2 0 1 3 ,  i t  
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w a s  2 4 t h  o f  M a rc h  2 0 1 3  th e  H e a l th  P ro fe s s io n s  C o u n c i l  h a d  s e n t  o u t  a  

n o t i c e  t o  p ra c t i t i o n e rs  a c ro s s  th e  b o a rd  to  a l l  r e g i s te re d  h e a l t h  c a re  

p ra c t i t i o n e rs  a n d  th e  h e a d in g  o f  t h a t  p a r t i c u la r  d o c u m e n t  w a s ,  

C o n c e rn s  o v e r  t h e  E x p lo i t a t i o n  o f  H e a l th c a re  P ra c t i t i o n e rs .   A n d  i n  t h a t  

d o c u m e n t  t h e y  a l s o  re fe r re d  to  S e c t i o n  5 9  a n d  h a d  m a d e  th e  p o in t  t h a t  

i f  t h e re  a re  c o n t ra c t s  w h e re  th e  p ra c t i t i o n e rs  f e e l  t h a t  t h e y  a re  e n t i c e d  

o r  f o r c e d  to  e n te r  w h ic h  a re  e th i c a l l y  u n d e s i ra b le ,  t h e y  s h o u ld  t h e n  

m a k e  th i s  k n o w  to  t h e  H e a l th  P ro fe s s io n s  C o u n c i l .   S o  I ’m  o n ly  r a i s in g  

th i s  a n d  w e ’ re  o n l y  r a i s i n g  th i s  t o  l e t  y o u  k n o w  i t ’s  n o t  s im p ly  t h a t  

w e ’v e  –  a s  t h e  H e a l th  P ro fe s s io n s  C o u n c i l  o th e r  r e g u la to r y  a u th o r i t i e s  10 

h a v e n ’ t  b e e n  a le r te d  to  s o m e  o f  t h e  a c t i o n s  a n d  s o m e  o f  t h e  i n ju s t i c e s  

th a t  h a v e  ta k e n  p la c e ,  t h e y  h a v e  b e e n .   J a ,  j u s t  a s  a  m a t te r  o f  i n te re s t  

w e  fe l t  i t  i s  a l s o  o f  s o m e  re le v a n c e .   J a ,  i n  t e rm s  o f  t h e  i n te n t  o f  t h e  

m e d ic a l  s c h e m e ,  t h a t  r e a l l y  w e  c a n ’ t  s o r t  o f  q u a l i f y  i n  a n y  w a y  b u t  i t ’ s  

j u s t  i n te re s t i n g  to  n o te  th a t  w h e n  p ra c t i t i o n e rs  a re  a u d i te d  –  M r  B o lo k a  

h a d  re fe r re d  to  ra n d o m  a u d i t s  i n  p a r t i c u la r.   T h e y  re c e i v e  a  l e t t e r  t h a t  

s im p ly  s a y s  th e re ’s  a  p a ra g ra p h  o r  s o  th a t  i n t r o d u c e s  th e  m e d ic a l  

s c h e m e  a n d  th e i r  r e s p o n s ib i l i t i e s  a n d  th a t ’s  f o l l o w e d  b y  a  p a ra g ra p h  

th a t  s a y s ;  ‘ ’ y o u  h a v e  b e e n  s e le c te d  to  p a r t i c i p a te  i n  a  ra n d o m  a u d i t  

p ro g ra m ’ ’ .   I t ’ s  a lm o s t  l i k e  g i v in g  y o u  a  m e d a l  t o  s a y,  c o n g ra tu la t i o n s .  20 

A D V  K E L LY W IL L IA M S :   M r  R o s e n ,  c a n  I  j u s t  a s k  y o u  a  q u e s t i o n .  

M R  H A R RY R O S E N :   J a  s u re .  

A D V  K E L LY W IL L IA M S :   B e c a u s e  th i s  i s  t h e  f i r s t  t im e  w e  h e a r in g  

e v id e n c e  i n  r e la t i o n  to  r a n d o m  a u d i t s .  

M R  H A R RY R O S E N :   Ye s .  
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A D V  K E L LY W IL L IA M S :   T h e  e v id e n c e  w e ’v e  h e a rd  s o  fa r  s u g g e s t  t h a t  

p ra c t i c e s  a re  f l a g g e d  b e c a u s e  th e y ’ re  a n  o u t l i e r  a n d  th e n  th e y ’ re  

s u b je c t  t o  a  f o rm  o f  a u d i t  a n d  i n v e s t i g a t i o n .   S o  w h ic h  s c h e m e s  o r  

a d m in i s t r a to r s  a re  c o n d u c t i n g  ra n d o m  a u d i t s ?  

M R  H A R RY R O S E N :   J a .   S o  th i s  t y p e  o f  t e rm in o lo g y  i s  d i r e c t l y  

e x t ra c te d  f r o m  c o r re s p o n d e n c e  s e n t  a n d  th a t ’s  D is c o v e ry  a n d  

M e d s c h e m e .   W e  c a n ’ t  s p e a k  o n  th e i r  b e h a l f ,  w e  o n ly  r e a l l y  r e fe r r i n g  

th e  m a t te r  t o  y o u  a n d  I ’m  b r i n g in g  i t  t o  y o u r  a t t e n t i o n .   B u t  t h e  m a n n e r  

i n  w h ic h  i t ’ s  d o n e  i s  a l so  p ro b le m a t i c  f r o m  o u r  p o in t  o f  v ie w  to  s im p ly  

s a y,  ‘ ’ c o n g ra tu la t i o n s  y o u ’ re  n o w  p a r t  o f  o u r  r a n d o m  a u d i t ’ ’ .   A n d  th e n  10 

tw o  o r  t h re e  th e re ’s  a  p a ra g ra p h  th a t  s a y s ,  ‘ ’w e  t r u s t  w e  c a n  re s o l v e  

th i s  m a t te r  w i t h in  7  d a y s ’ ’ .   S o  I  d o n ’ t  t h in k  I  n e e d  to  s a y  m o re .  

M R  A U D IE N C E  M A L U L E K E :   C h a i r,  m a y  a d d  th a t  i n  a d d i t i o n  to  t h e  tw o  

P P N  a l s o  e n g a g e s  i n  ra n d o m  a u d i t s .  

M R  H A R RY R O S E N :   I  t h i n k  o n e  o f  t h e  re a s o n s  th a t  s o m e t im e s  g i v e n  

r i n g  to  t h e  re fe re n c e  to  a  ra n d o m  a u d i t ,  i s  t h e y  re fe r  t o  t h e  

p ra c t i t i o n e rs  a s  o u t l i e r s .   I t ’ s  a n  u n fo r tu n a te  te rm  b e c a u s e  n o t  

e v e ry b o d y  u n d e rs ta n d s  w h a t  a n  o u t l i e r  i s  a n d  th u s  c a u s e s  s o m e  

a p p re h e n s io n  fo r  t h o s e  w h o  re c e iv e  s u c h  a  l e t t e r.   B u t ,  t h e  b o t to m  l i n e  

th e y  a re  ra n d o m  a u d i t s  a n d  th e  te rm in o lo g y  i s  d i r e c t l y  e x t ra c te d  a s  I  20 

s a id .  

A D V  K E L LY W IL L IA M S :   I  t h i n k  i f  t h e y  a re  a c c o m p a n ie d  b y  th a t  

a l l e g a t i o n ,  i t  s e e m s  th a t  t h e y ’ r e  n o t  r a n d o m  a u d i t s  i n  t h e  w a y  th a t  w e  

w o u ld  u n d e rs ta n d  i t .   T h e y ’ re  d r i v e n  b y  th e  p ra c t i t i o n e r  b e in g  a n  o u t l i e r  

s o  p e rh a p s  th a t  c la r i f i e s  t h e  m a t te r.  
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M R  H A R RY R O S E N :   I n  t h o s e  c i r c u m s ta n c e s  y e s  b u t  n o t  i n  a l l  

c i r c u m s ta n c e s .  

A D V  K E L LY W IL L IA M S :   S o  y o u  a re  s a y in g  th e re  a  g ro u p  w h e re  y o u  

a re  ra n d o m ly  a u d i t e d  b e c a u s e  y o u ’ re  f l a g g e d  a s  a n  o u t l i e r  a n d  th e re ’s  

a  g ro u p  w h e re  y o u ’ re  j u s t  r a n d o m ly  a u d i t e d ?  

M R  H A R RY R O S E N :   T h a t  a p p e a rs  t o  b e  th e  c a s e ,  y e s .  

A D V  K E L LY W IL L IA M S :   T h a n k  y o u .  

M R  H A R RY R O S E N :   J a ,  w e  j u s t  w a n te d  to  m a k e  m e n t io n  b r i e f l y  b u t  

n o t  t o  d i l u te  t h e  im p o r ta n c e  o f  t h i s  i s s u e  o f  a c c e s s  to  re c o rd  c a rd s ,  

t h e re  a p p e a rs  t o  b e  s o m e  c o n t ra d i c t i o n  f r o m  t im e  to  t im e  i n  t e rm s  o f  10 

l e g i s la t i o n  i n s t i t u te d  b y  th e  v a r io u s  re g u la to ry  b o d ie s  . . .  ( i n te r v e n e s ) .  

A D V  K E L LY W IL L IA M S :   S o r r y  M r  R o s e n ,  b e fo re  y o u  m o v e  o n  th e n .  

M R  H A R RY R O S E N :   Ye s  s o r r y.  

A D V  K E L LY W IL L IA M S :   W h a t  i s  y o u r  s u b m is s io n  i n  re la t i o n  t o  t h e  

ra n d o m  a u d i t s  b e s id e s  th e  fa c t  t h a t  t h e  w a y  i n  w h ic h  i t ’ s  n o t i f i e d  a s  i n  

y o u r  v ie w  n o t  c o m p le te l y  a p p ro p r ia te ?   W h a t  a re  y o u r  f u r th e r  

s u b m is s io n s  i n  re la t i o n  to  t h e  ra n d o m  a u d i t s ?  

M R  H A R RY R O S E N :   N o ,  I  r e a l l y  t h a n k  y o u  fo r  a s k in g  th a t  q u e s t i o n .   

F ro m  o u r  p o in t  o f  v i e w,  w e  re g a rd  s u c h  a n  a u d i t  a s  a  f i s h in g  e x p e d i t i o n .  

M R  A U D IE N C E  M A L U L E K E :   A s  a  re s u l t  w e  a c tu a l l y  d o  n o t  h a v e  20 

p ro b le m s  w i th  m e c h a n is m s  o f  t r y in g  to  s a fe g u a rd  th e  m e m b e rs ’  b e n e f i t s  

a n d  s o  fo r th .   I f  t h e re  i s  r e a s o n  to  b e l i e v e  th a t  a  s p e c i f i c  c la im  th a t  h a s  

b e e n  m a d e  i s  n o t  a p p ro p r ia te ,  w e ’v e  g o t  n o  re a s o n  to  o b je c t  t o  t a rg e te d  

a u d i t  a s  i t  w e re .   B u t ,  r a n d o m  a u d i t s ,  y o u  j u s t  w a k in g  u p  i n  t h e  m o rn in g  

y o u ’ re  g o in g  fo r  f i s h in g  e x p e d i t i o n  h o p in g  to  c a tc h  a  b ig  o n e .  
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A D V  T E M B E K A N G C U K A ITO B I :   C a n  I  j u s t  p u t  t o  y o u  I  s u p p o s e  M r  

R o s e n ,  y o u  c a n  a l s o  l o o k  i n to  t h i s .   I  m e a n  s o  f r o m  th e  s c h e m e s  

p e rs p e c t i v e  r i g h t .   S o  w e  p ro c e s s  m o n th l y,  t h o u s a n d s  a n d  th o u s a n d s  o f  

c la im s .   W e  h a v e  to  p a y  th e m  w i th in  3 0  d a y s  a c c o rd in g  to  t h e  A c t .   W e  

s e t t l e  t h e m  in  g o o d  fa i t h .   L a te r  o n  w e  g o  th ro u g h  th e s e  c la im s ,  w e  p i c k  

u p  a n o m a l ie s .   I t ’ s  n o t  r e a l l y  p ra c t i c a l  t h a t  b e fo re  t h e s e  p a y m e n ts  a re  

m a d e ,  w e  c a n  g o  th ro u g h  e a c h  a n d  e v e ry  c la im  in  m in u te  d e ta i l  a n d  

d i s c o v e r  c la im s  a re  f r a u d u le n t  o r  n o t .   T h e  o n l y  t im e  th i s  r e a l i s t i c a l l y  

c a n  b e  d o n e  i s  p o s t  t h e  p a y m e n t .    

M R  H A R RY R O S E N :   T h a t ’s  r i g h t .  10 

A D V  T E M B E K A N G C U K A ITO B I :   A n d  e v e n  w h e n  w e  d o  i t  p o s t  t h e  

p a y m e n t ,  w e  c a n  i n s p e c t  e a c h  a n d  e v e ry  c la im  f r o m  e a c h  a n d  e v e ry  

p ra c t i t i o n e r  a n d  w e  h a v e  to  u s e  a  s a m p l in g  m e th o d o lo g y  b e c a u s e  th a t ’s  

t h e  m o s t  p ra c t i c a l  m e th o d o lo g y.   S o  I  h e a r  t h a t  t h e  p ra c t i t i o n e rs  a re  

c o m p la in in g  a b o u t  t h a t  b u t  i f  y o u  j u s t  p u t  y o u rs e l v e s  i n  t h e  s h o e s  o f  t h e  

s c h e m e s  w h e re  th e y  h a v e  a  p r im a ry  re s p o n s ib i l i t y  t o  m e m b e rs  a n d  

p ro te c t i n g  th e m  a g a in s t  t h e  p e rc e i v e d  f r a u d ,  l e t ’s  f o rg e t  a b o u t  u s e  a n d  

a b u s e  fo r  a  m o m e n t  b u t  l e t ’s  t a l k  a b o u t  a c t s  o f  d e l i b e ra te  f r a u d .   W h a t  

e x a c t l y  d o  y o u  e x p e c t  t h e  s c h e m e s  to  d o ?    

M R  H A R RY R O S E N :   O h  o k a y,  I  t h in k  t h e re ’s  o n e  w o rd  I  t h in k  t h a t  m a y  20 

a n s w e r  y o u r  q u e s t i o n  to  a  d e g re e .   A n d  w e  e x p e c t  e v e ry b o d y  to  a c t  

r e a s o n a b ly  a n d  w h a t  I  m e a n  b y  th a t ,  i f  t h e re ’s  e v id e n c e  th a t  c o m e s  to  

l i g h t  a s  M r  M a lu le k e  h a s  p u t  t h a t  i n d i c a te s  s o m e th in g  i s  n o t  q u i t e  r i g h t ,  

t h e n  o f  c o u rs e  o n e  c a n  g o  a b o u t  t h a t .   B e c a u s e  e v e n  i f  y o u  g o  o u ts id e  

th e  w o r ld  o f  h e a l t h c a re  a n d  th e re  a re  d i f f e r e n t  p a y m e n t  m e c h a n is m s  
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a n d  th in g s .   Yo u  d o n ’ t  g e t  t h e  P o l i c e  k n o c k in g  a t  y o u r  d o o r  e v e ry  

m o rn in g  j u s t  t o  s e e  w h e th e r  y o u ’v e  s to le n  a n y th in g .   T h e  b o t to m  l i n e  i s  

t h a t  p ra c t i t i o n e rs ,  t h e  v a s t  m a jo r i t y  i n  o u r  v ie w  re a l l y  w o rk  v e ry  h a rd .   

T h e y  re n d e r  p ro fe s s io n a l  s e rv i c e s  to  t h e  b e n e f i t  o f  t h e  p u b l i c .   T h e y  a re  

c o m p ro m is e d  r i g h t  f r o m  th e  v e ry  b e g in n in g  a s  w e ’v e  s a id  e a r l i e r  o n  i n  

t e rm s  o f  t h e  p o w e r  a s y m m e t r y.   T h e  m e d ic a l  s c h e m e s  d i c ta te  t h e  p r i c e  

a n d  w e  u n d e rs ta n d  th a t  t h e y  h a v e  th o s e  r i g h t s .   T h e n  o n  to p  o f  i t  

t h e y ’ v e  g o t  t o  c o n te n d  w i th  t h e s e  i n te r v e n t i o n s  s o m e  o f  w h ic h  a re  n o t  

j u s t i f i e d .   S o  i t ’ s  n o t  j u s t  a  m a t te r  o f  t h e  a u d i t s  –  I  r e p e a t ,  M r  M a lu le k e  

I  t h in k  h a d  e x p re s s e d  a s  w e l l ,  w e  h a v e  n o  p ro b le m  w i th  t h a t  b u t  p a r t  o f  10 

i t  a s  a n  e x a m p le  th e y  w i th h o ld  p a y m e n t .   S o  I  g a v e  y o u  th e  e x a m p le  o f  

t h e  f r a m e  th a t  w a s  –  s o r r y,  t h e  f r a m e s  th a t  w e re  p u rc h a s e d  in  D u b a i  

w h e re  th e y  d id n ’ t  s e e  th e  d o l l a r  s i g n ,  t h e y  s a w  th e  ra n d  s ig n  a n d  th e y  

p u t  t h e  p ra c t i t i o n e r  o n  h o ld .   H e  w a s  o v e rs e a s .   I  m e a n  I  l e f t  o u t  a  l o t  

o f  d e ta i l .   S o  h e  h a d  l o c u m s  w o rk in g  h i s  p ra c t i c e  a n d  h i s  p ra c t i c e  w a s  

p u t  o n  h o ld  f o r  tw o  w e e k s  w h e n e v e r  i t  w a s ,  i t ’ s  n o t  r i g h t .   O h  y e s ,  s o  

th e  p o in t  I  w a n te d  to  m a k e  a b o u t  t h e  re c o rd  c a rd s  a n d  I ’m  s p e a k in g  

a b o u t  w h a t  a p p e a rs  t o  b e  c o n t ra d i c t i o n  s o m e t im e s  a n d  I  s u p p o s e  o n e  

c o u ld  s a y  th a t  t h e re  a re  w a y s  a n d  m e a n s  o f  d e a l i n g  w i th  i t  b u t  i t  

c o n fu s in g  fo r  t h e  p ra c t i t i o n e r  . . .  ( i n te r v e n e s ) .  20 

A D V  K E L LY W IL L IA M S :   S o r r y  M r  R o s e n ,  b e fo re  y o u  m o v e  o n .  

M R  H A R RY R O S E N :   J a  s u re .  

A D V  K E L LY W IL L IA M S :   I ’m  j u s t  n o t  f i n i s h e d  u n d e rs ta n d in g  th i s -  y o u r  

a n s w e r  . . .  ( i n te r v e n e s ) .  

M R  H A R RY R O S E N :   A l r i g h t .  
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A D V  K E L LY W IL L IA M S :   T h a t  e v e ry o n e  m u s t  a c t  r e a s o n a b ly.  

M R  H A R RY R O S E N :   Ye s .  

A D V  K E L LY W IL L IA M S :   B e c a u s e  th e  s c h e m e s  w o u ld  a rg u e  th a t  i t ’ s  

p e r fe c t l y  r e a s o n a b le  i f  y o u r  p ra c t i c e  i s  f l a g g e d  a s  a n  o u t l i e r  t o  

i n v e s t i g a te  fu r th e r  a n d  I  c a n ’ t  s e e  a c tu a l l y  a n  i s s u e  w i th  t h a t .  

M R  H A R RY R O S E N :   W e l l ,  I  t h in k  w e  a d d re s s e d  th a t  p a r t  t o  s a y  i f  

t h e re ’s  e v id e n c e  to  s u g g e s t  t h a t  t h e re ’s  s o m e th in g  th a t  n e e d s  to  b e  

d o n e .   Yo u  c o r re c t l y  s a id  t h e re  w e re  tw o  g ro u p s ,  o n e  w h e re  th e  w o rd  

o u t l i e r  f o rm s  p a r t  o f  t h e  c o r re s p o n d e n c e  a n d  th e re ’s  a n o th e r  g ro u p  th a t  

d o e s n ’ t ,  s o  s o r r y.  10 

A D V  K E L LY W IL L IA M S :   T h a t ’s  f i n e .   T h e n  l e t ’s  t a l k  a b o u t  t h e  g ro u p  

w h e re  th e re ’s  n o  f l a g g in g  a n d  i t ’ s  j u s t  p u re l y  a  ra n d o m  a u d i t .  

M R  H A R RY R O S E N :   Ye s .  

A D V  K E L LY W IL L IA M S :   I  t h i n k  w e  m u s t  g e t  s o m e  d e ta i l  o n  th a t ,  w h o  

th e  s c h e m e s  a re  –  a d m in i s t r a to r s  t h a t  d o  th i s  a n d  h o w  i t  w o rk s .  

M R  H A R RY R O S E N :   A l r i g h t .   S o  I  t h in k  fo r  t h e  p u rp o s e  n o w  I ’ l l  g i v e  

y o u  o n e  o r  tw o  e x a m p le s .   S o m e  o f  t h e  c o n t ra c t s  w i t h  t h e  d e s ig n a te d  

s e rv i c e  p ro v id e r ’s  e x a m p le  -  I ’m  g o in g  b a c k  to  w h a t  w e  s a id  e a r l i e r  o n  

a b o u t  t h e  p o w e r  a s y m m e t r y  s o  I ’ l l  l e a v e  th a t  f o r  n o w  b u t  I  j u s t  w a n te d  

to  ra i s e  i t  a g a in .   S o  s o m e  o f  t h e  c o n t ra c t s  g i v e  o f f i c e s  o f  t h o s e  20 

p a r t i c u la r  e n t i t i e s  t h e  r i g h t  t o  e n te r  i n to  p ra c t i c e s  d u r in g  w o rk in g  h o u rs  

t o  h a v e  a c c e s s  to  re c o rd  c a rd s  s o  th a t  w a s  a n  e x a m p le  o f  a n d  I  c a n  te l l  

y o u  th a t  I  m e a n  ju s t  o n e  th e  e n t i t i e s  w a s  P P N ,  i t  w a s  re fe r re d  to  t h a t  

t h e y  h a d  d o n e  th i s .   W h e th e r  t h e y  h a v e  s to p p e d  i t  o r  n o t ,  i t ’ s  s t i l l  a  

f a c e t  t h a t  . . .  ( i n te r v e n e s ) .  
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A D V  K E L LY W IL L IA M S :   P P N  i s  o b v io u s l y  d i f f i c u l t  f o r  u s  b e c a u s e  

th e y ’ re  n e i t h e r  a  s c h e m e  n o r  a n  a d m in i s t r a to r  a s  I  u n d e rs ta n d  i t .  

M R  H A R RY R O S E N :   W e l l ,  t h a t ’s  t h e  re a s o n  w h y  w e ’ re  ra i s in g  th i s  t o  

y o u r  a t t e n t i o n .   T h e y  o p e ra te  –  t h e y  a c t  o n  b e h a l f  o f  a  m e d ic a l  s c h e m e  

h a s  a p p o in te d  th e m .   T h e y  p ro v id e  m a n a g e d  c a re  s e rv i c e s .  

A D V  K E L LY W IL L IA M S :   S o  y o u r  s u b m is s io n  i s  i n  f a c t  t h e y  a re  B o n i ta s  

i n  d i s g u i s e ?  

M R  H A R RY R O S E N :   Ye s .   J a ,  w h a t  I  m e a n t  t o  t e l l  y o u  n o t  s o  m u c h  . . .  

( i n te r v e n e s ) .  

A D V  K E L LY W IL L IA M S :   S o r r y,  n o t  t o  . . .  ( i n te r v e n e s ) .  10 

M R  H A R RY R O S E N :   Ye s .  

A D V  K E L LY W IL L IA M S :   A s  I  s a id ,  b e  d i s re s p e c t fu l  a d d  h u m o u r  t o  t h i s  

b u t  . . .  ( i n te r v e n e s ) .  

M R  H A R RY R O S E N :   Ye s .  

A D V  K E L LY W IL L IA M S :   B u t  s e r i o u s l y,  w h a t  i s  t h e  s u b m is s io n ?   I s  i t  

t h a t  t h e y  a re  B o n i ta s ?   T h e y ’ re  a c t i n g  o n  b e h a l f  o f  B o n i ta s ?  

M R  H A R RY R O S E N :   T h e y  –  b e c a u s e  th e y ’ re  n o t  a c c re d i t e d  a b s o lu te l y,  

t h e y ’ re  a c t i n g -  j a ,  I  w o u ld n ’ t  s a y  i n  d i s g u i s e  th o u g h  b e c a u s e  w e  a l l  

k n o w  w h o  th e y ’ re  re p re s e n t i n g .   A l r i g h t ,  m a y  I  C h a i r?  

A D V  T E M B E K A N G C U K A ITO B I :   Ye s ,  y o u  m a y  p ro c e e d .    20 

M R  H A R RY R O S E N :   T h a n k  y o u .  

A D V  T E M B E K A N G C U K A ITO B I :   I  m e a n  I  d o n ’ t  k n o w  i f  y o u  f i n i s h e d  

y o u r  a n s w e r  o n  u n p a c k in g  th e  c o n c e p t  o f  a c t i n g  re a s o n a b ly.   W h a t  t h a t  

m ig h t  e n ta i l .  

M R  H A R RY R O S E N :   O k a y.   S o  m a y b e  j u s t  t o  c la r i f y  a  l i t t l e  b i t  f u r t h e r,  
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w e  s im p ly  s a y in g ,  i f  t h e re  a re  e v id e n c e s  to  s u g g e s t  t h a t  a  p ra c t i c e  i s  i n  

f a c t  o u t  a c t i n g  o u ts id e  c e r ta in  d e f i e d  b o u n d a r ie s ,  t h e n  w e  b e l i e v e  th a t  

s c h e m e s ,  f o re n s i c  u n i t s  w h a te v e r  e n t i t i e s  i n v o l v e d ,  h a s  th e  r i g h t  t o  

i n v e s t i g a te  fu r th e r.   O u r  s u b m is s io n  to  y o u  i s  t h a t  t h e re  a re  a re a s  

w h e re  th a t  d o e s n ’ t  h a p p e n .   I n  o th e r  w o rd s ,  t h e re  d o e s n ’ t  a p p e a r  t o  b e  

a n y th in g  re a s o n a b le .  

A D V  T E M B E K A N G C U K A ITO B I :   I  m e a n  I  t a k e  y o u r  p o in t  a b o u t  t h e  

s u s p e n s io n  p r i o r  t o  t h e  c o n c lu s io n  o f  t h e  i n v e s t i g a t i o n  th a t  m ig h t  

a p p e a r  d i s p ro p o r t i o n a te  t o  t h e  p ra c t i t i o n e r.  

M R  H A R RY R O S E N :   C o r re c t .  10 

A D V  T E M B E K A N G C U K A ITO B I :   B u t  t h e re ’s  a  c o u n te r  a rg u m e n t  t o  t h a t  

t h a t  i f  t h e re ’s  a n  i n s ta n c e  o f  s u s p e c te d  f r a u d ,  i t ’ s  p u t t i n g  th e  m e m b e rs  

c o n t r i b u t i o n s  a t  r i s k  t o  c o n t i n u e  p a y in g  th a t  p ra c t i t i o n e r.   A n d  s o  y o u  

m u s t  s to p  a s  s o o n  a s  p o s s ib le .  

M R  H A R RY R O S E N :   W e l l ,  I  w o u ld  s u g g e s t  t h e re  m a y  b e  p re fe ra b le  

i n te r v e n t i o n  s o  s o m e t im e s  th e  p ra c t i t i o n e rs  a re n ’ t  e v e n  a w a re  th a t  t h e i r  

p ra c t i c e  h a s  e i t h e r  b e e n  s u s p e n d e d  o r  t h e i r  p a y m e n ts  h a v e  b e e n  p u t  o n  

h o ld .   S o  th e re  s h o u ld  b e  a  m e c h a n is m s  o r  p o l i c i e s  i n  p la c e .   M a n y  o f  

t h e s e  s c h e m e s  d o n ’ t  e v e n  h a v e  p o l i c i e s .   I  a l r e a d y  m e n t io n e d  th e  m a rk -

u p  w h e re  d o e s  th a t  c o m e  f r o m ?   S o  I  m e a n  M r  M a lu le k e  m e n t io n e d  20 

e a r l i e r  o n  w h e n  y o u  w e re  i n te r ro g a t i n g  th e  te rm  f ra u d  a n d  th e  i n c id e n c e  

o f  f r a u d .   W e  b a s i c a l l y  r e fe r re d  to  c e r ta in  a d m in i s te re d  a n o m a l ie s  l i k e  

c o d in g  a n o m a l ie s .   J a  s o ,  w h e n  I  s a y  re a s o n a b le ,  o n e s  g o t  t o  i d e n t i f y  

t h e  i s s u e ,  g e t  t h e  i n fo rm a t io n  a n d  a c t  a c c o rd in g l y.   I t ’ s  v e ry  u n fa i r  i f  

t h e re ’s  a  c o d in g  a n o m a ly  a n d  m a y b e  o n e  c o u ld  a rg u e ,  w e l l  t h e  s c h e m e  
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w o u ld n ’ t  k n o w  u n t i l  t h e y ’ v e  m e t .   B u t  t h e n  i t  g o e s  b a c k  to  t h e  s l i d e  I  

h a v e  e a r l i e r  o n  p o l i c e  o f f i c e r,  p ro s e c u to r  a n d  j u d g e .   S o m e  o f  t h e s e  

th in g s  h a v e  i s o la t i o n ,  I  t h in k  o n e  c o u ld  a rg u e  b u t  i f  y o u  l o o k  a t  t h e  

p a c k a g e  in  t h e  c o n te x t  o f  t h e  a l l e g a t i o n s  th a t  w e ’v e  m a d e  a n d  th e  

c o n c e rn s  th a t  w e ’v e  ra i s e d ,  t h o s e  a re  th e  re a s o n s  w h y  w e ’v e  ra i s e d  

th e m .  

A D V  K E L LY W IL L IA M S :   A n d  m y  la s t  q u e s t i o n  o n  th e  ra n d o m  a u d i t s .   

C o u ld  y o u  j u s t  e x p la in  t o  u s  h o w  P P N  i s  c o n d u c t i n g  th e s e  ra n d o m  

a u d i t s  s o  w e  h a v e  fu r th e r  i n fo rm a t io n  o n  th a t?  

M R  H A R RY R O S E N :   S u re  j a .   S o  I  a l r e a d y  m e n t io n e d  n o w  w h e th e r  i t ’ s  10 

b e e n  s to p p e d  o r  n o t ,  I ’m  ju s t  t a k in g  a  s te p  b a c k .   W e ’v e  ra i s e d  i t  a n d  i f  

i t  w a s n ’ t  f o r  c e r ta in  i n te r v e n t i o n s  i t  w o u ld  c o n t i n u e  b u t  t h e  o n e  e x a m p le  

w o u ld  b e  b a s e d  o n  a  c o n t ra c tu a l  c l a u s e  th a t  o f f i c e s  o f  t h i s  p a r t i c u la r  

e n t i t y  w o u ld  h a v e  a c c e s s  to  t h e  re c o rd  c a rd s  d u r in g  w o rk in g  h o u rs .   S o  

th e y  w o u ld  e n te r  a  p ra c t i c e  a n d  th e y  w o u ld  t h e n  h a v e  a c c e s s  to  t h e  

c a rd s  a n d  th e y  w o u ld  a s k  fo r  a  n u m b e r  2 0  o r  3 0  c a rd s  w h a te v e r  i t  m a y  

b e  j u s t  t o  s e e  th a t  e v e ry th in g  s e e m s  to  b e  o k a y.   S o  th a t  w o u ld  b e  a  

g o o d  e x a m p le  o f  a  r a n d o m  a u d i t .  

M R  D O L L A R S  B O L O K A :   I  t h i n k  b e fo re  w e  g o  o n  m a y b e  j u s t  t o  a d d  

C h a i r  o n  th e  re a s o n a b i l i t y.   P ra c t i t i o n e rs  v e rs u s  s c h e m e s ,  t h e n  th e  20 

p o in t  w e  a re  m a k in g ,  i t ’ s  q u i t e  r e a s o n a b le  t o  s a y  w o u ld  t h e  s c h e m e  n o t  

b e  r i s k in g  m e m b e r  f e e s  i f  t h e y  k e e p  o n  p a y in g  s o m e b o d y  th e y  h a d  

f l a g g e d .   B u t  I  t h in k  a s  w e l l  a n  a s p e c t  t h a t  t o  b e  d e f i n e d  a s  a n  o u t l i e r,  

i f  y o u  s e e  m o re  p a t i e n ts  t h a n  th o s e  a ro u n d  y o u ,  y o u ’ l l  s t i l l  b e  re g a rd e d  

a s  a n  o u t l i e r  s o  y o u  m a y  b e  p u n is h e d  fo r  b e in g  b u s y.   A n d  i f  w e  s a y  
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t h a t  t h e  re a s o n a b i l i t y  f r o m  th e  m e d ic a l  s c h e m e  i s  t h a t  o n c e  th e y  

s u s p e c t  t h a t  t h e re ’s  a  p ro b le m  h e re ,  l e t  u s  s to p  p a y m e n t  t h e n  th a t  

p e rs o n  w h o  s e e in g  m o re  p a t i e n t s  w h o ’s  d o in g  m o re  g o o d ,  i s  a t  a  r i s k  o f  

n o t  b e in g  p a id  i f  t h a t  i s  r e a s o n a b le  t o  l o o k  a t .   S o  th a t  i s  w h y  fo r  u s  

a n d  o u r  r u le  i s  t o  a lw a y s  l o o k  a t  t h e  re a s o n a b i l i t y  b u t  i n  t h e  m a in  w e  

a re  a lw a y s  b ia s e d  to w a rd s  th e  p ra c t i t i o n e rs  b e c a u s e  w e  re p re s e n t ,  w e  

a re  t h e  v o i c e s  o f  t h e  p ra c t i t i o n e rs .   A n d  w e  a re  a lw a y s  a d v o c a t i n g  fo r  

s y s te m s  th a t  w i l l  b e  fa i r  a n d  I  t h in k  h e  s a id  re a s o n a b le .   I t  w i l l  b e  fa i r  

a n d  re a s o n a b le  t o  s a y  th a t ,  i f  I  a m  v e ry  b u s y  I  a m  n o t  c o m p ro m is e d  fo r  

b e in g  v e ry  b u s y.   A n d  y o u ’ re  t o ld  t h a t  y o u r  c la im s  a re  t h i s  h ig h  10 

c o m p a re d  to  a u d ie n c e  w h o -  p e rh a p s  h e ’s  n o t  e v e n  d o in g  c o n ta c t  l e n s e s  

a n d  w h y  d o  y o u  d o  s o  m a n y  c o n ta c t  l e n s e s ,  a n d  th e re fo re  w e ’ l l  p u t  y o u  

o n  h o ld  u n t i l  w e  f i n d  o u t  w h y  d o  y o u  d o  c o n ta c t  l e n s e s .   A n d  th e  h o n o u r  

i s  o n  m e  to  l e a v e  e v e ry th in g  th a t  I  d o ,  c o m e  to  t h e  s c h e m e  to  s a y,  I ’m  

d o in g  c o n ta c t  l e n s e s .   I  a m  b e t te r  i n  c o n ta c t  l e n s e s .   I  s p e c ia l i s e  a t  

c o n ta c t  l e n s e s .   A n d  e v e n  i f  y o u  s a y  th a t ,  y o u  m u s t  s t i l l  p ro v id e  fu r th e r  

p ro o f  t h a t  y o u  d o  th o s e  th in g s .   S o  b e in g  g o o d  c a n  u l t im a te l y  b e  b a d  

fo r  y o u  i n  a  w a y.  

A D V  T E M B E K A N G C U K A ITO B I :   W e l l ,  y o u  w o u ld  b e c o m e  a n  o u t l i e r  

w o n ’ t  y o u ?  20 

A D V  A D IL A H A S S IM :   S o r r y,  i f  I  c o u ld  j u s t  g o  b a c k  to  t h e  d i s c u s s io n  

a b o u t  t h e  fa i r n e s s  a n d  re a s o n a b le n e s s  o f  t h e  p ro c e s s  a n d  th e  

s u b m is s io n  th a t  y o u  m a k e  a s  a n  a s s o c ia t i o n  th a t  b e in g  p la c e d  o n  

i n d i re c t  p a y m e n t  m e a n s  th a t  p ra c t i t i o n e rs  f a c e  f i n a n c ia l  r u in .   W h y  d id  

y o u  m a k e  th a t  s u b m is s io n  w h e n  i t  d o e s n ’ t  m e a n  –  b e in g  p la c e d  o n  
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i n d i r e c t  p a y m e n t ,  d o e s  n o t  m e a n  th a t  y o u  w i l l  n o t  g e t  p a id .   I t  s im p ly  

m e a n s  th a t  t h e  m e m b e r  w i l l  b e  p a id  a n d  w i l l  n e e d  to  p a y  th e  

p ra c t i t i o n e r  r a th e r  t h a n  th e  s c h e m e  d i re c t l y  p a y in g  th e  p ra c t i t i o n e r.   I t  

i s n ’ t  a  c a s e  w h e re  y o u  n o  l o n g e r  g e t  p a id  f o r  a  s e rv i c e  th a t  i s  p ro v id e d .  

M R  H A R RY R O S E N :   O k a y  I  t h in k  i f  I  m a y  j u s t  m a k e  a  b r i e f  c o m m e n t  

a n d  th e n  M r  B o lo k a  w o u ld  e la b o ra te  a  b i t .   I  t h in k  o n  p a p e r  w h a t  y o u  

s a y  i s  c o r re c t  t h a t  t h e  m e d ic a l  s c h e m e  c h o o s e s  to  p a y  th e  p a t i e n t  b u t  

t h e re  a re  m a n y  s i t u a t i o n s  m a n y  c i r c u m s ta n c e s  w h e re  th e  p ra c t i t i o n e r  

d o e s n ’ t  g e t  p a id .   S o  I ’m  ta l k in g  a b o u t  t h e  i n d i r e c t  s i t u a t i o n  b u t  I  t h in k  

l e t  M r  B o lo k a  i f  y o u  d o n ’ t  m in d  c o m m e n t .  10 

M R  D O L L A R S  B O L O K A :   J a  b e c a u s e  I  t h in k  i t ’ s  d i r e c t  p a y m e n t  a n d  

w i th h o ld in g  b u t  i n  p a r t i c u la r  t o  i n d i re c t  p a y m e n t .   I  w a n t -  I ’ d  g i v e n  a n  

e x a m p le  o f  t h e  y o u n g  m a n  h a v in g  j o in e d  th e  s c h e m e  lo n g  t im e  a g o .   I f  

t h e y  p a y  i n to  a n  a c c o u n t  t h a t  n o  l o n g e r  e x i s t  f o r  a n  e x a m p le  w h e n  w e  

s e e  p a t i e n ts  f o r  t h i s  m o n th  o f  A u g u s t ,  o u r  b u s in e s s  ru n n in g  o n  A u g u s t ,  

i t  i s  d e p e n d e d  o n  u s  th a t  o u r  o v e rh e ad s  w i l l  b e  p a id  b y  t h e  b u s in e s s  

th a t  w e  d o  i n  t h e  m o n th  o f  A u g u s t .   A n d  i f  y o u  a re  to  b e  c o m fo r ta b le  

a n d  s a y  p e rh a p s  w e  m ig h t  e x p e c t  p a y m e n t  m o n th  e n d  o f  S e p te m b e r  i f  

w e  c o n s id e r  t h e  3 0  d a y  p r i n c ip le  a n d  s o  fo r th .   B u t  b y  t h e  m e re  fa c t  

t h a t  p a y m e n ts  a s  m u c h  a s  s c h e m e s  s a y  y e s  w i th in  1 7  d a y s  w e ’v e  p a id  20 

i n to  A d v o c a te  H a s s im ’s  a c c o u n t  w h ic h  n o  l o n g e r  e x i s t .   B y  th e  w a y  th e y  

h a v e  g o t  m y  a c c o u n t  b e c a u s e  th e y  h a v e  b e e n  p a y in g  m e  d i r e c t l y  

p re v io u s l y.   S o  th e y  p a y  i n to  A d v o c a te  H a s s im  b e c a u s e  th e i r  

r e c o n c i l i a t i o n  o n  p a p e r  t a k e s  l o n g ,  i t  s h o u ld ,  t h e y  m ig h t  p i c k  u p  i f  t h e y  

p i c k  u p  e v e r  a f t e r  tw o  m o n th s  th a t  t h e  m o n e y  h a d  g o n e  b a c k  to  t h e m  o r  
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t h e n  i t  b e c o m e s  th e  re s p o n s ib i l i t y  o f  t h e  p ra c t i c e  o r  t h e  p a t i e n t  t o  

f o l l o w  u p  w h ic h  m o s t  o f t e n  th a n  n o t  f a l l s  w a y  o v e r  t h e  3 0  d a y s .   S o  a n  

i n d i re c t  p a y m e n t  h a s  g o t  m o re  d i r e c t  l i n e  to  p ra c t i t i o n e rs  n o t  b e in g  p a id  

o r  n o t  b e in g  p a id  o n  t im e .   T h e re  i s  a  l o t  m o re -  i f  y o u  a re  p a id ,  y o u  a re  

g o in g  to  b e  p a id  l a te  b u t  m o s t  o f t e n  th a n  n o t  m o s t  o f  u s  a re  n o t  p a id  i f  

w e  a re  o n  i n d i r e c t  p a y m e n t .  

M R  A U D IE N C E  M A L U L E K E :   A l s o  to  a d d  to  t h a t  a n d  I  t h in k  th e  p o in t  

h a s  b e e n  m a d e  h e re  b e fo re  b y  s o m e  o f  t h e  o th e r  p re s e n te rs  p re v io u s l y  

t h a t  i t  a l s o  d e p e n d s  o n  w h o  i s  y o u r  p a t i e n t .   F o r  a n  e x a m p le ,  b e c a u s e  i f  

y o u  a re  p ra c t i c i n g  i n  a  p la c e  w h e re  y o u  a re  s e rv i c in g  y o u r  h ig h  L S L 10 

p a t ie n ts ,  t h a t  d o e s  n o t  b e c o m e  a n  i s s u e  b u t  i f  y o u  a re  s e rv i c in g  y o u r  

G E M S ,  y o u r  P O L M E D  p a t ie n ts  w i t h  n o  d i s re s p e c t  t o  o u r  p a t i e n t s  i n  

t h o s e  m e d ic a l  a id s .   Yo u ’ l l  u n d e rs ta n d  th a t  t h e  s o c io -e c o n o m ic  

s i t u a t i o n s  a re  d i f f e re n t  a n d  th e  m a jo r i t y  o f  t h e s e  p a t i e n t s  t h a t  y o u ’ re  

a c tu a l l y  s e rv i c in g  b a re l y  h a v e  a n y th in g  l e f t  b y  t h e  1 6 t h  o f  t h e  m o n th  b y  

th e  1 6 t h  d a y  o f  t h e  m o n th ,  i t  w i l l  a c tu a l l y  c o v e r  f o r  e v e ry  o th e r  o f  t h e i r  

l i a b i l i t i e s  t h a t  o n c e  m o n e y  g o e s  i n to  t h e i r  a c c o u n t ,  t h e y  d o n ’ t  k n o w  th a t  

m o n e y  i s  g o in g  to  c o m e  in to  t h e i r  a c c o u n t ,  t h e y ’ l l  u s e  i t .   A n d  th e  o n u s  

re s t  o n  m e  to  b e  a  d e b t  c o l l e c to r,  I ’m  o n l y  a  p ra c t i t i o n e r  t r y i n g  to  d o  m y  

w o rk .   A n d  th a t  a c tu a l l y  a g a in  m a k e s  th e  re la t i o n s h ip  h o w e v e r  o ld  o r  20 

h o w e v e r  l o n g  th a t  r e la t i o n s h ip  h a s  b e e n  w i th  t h e  p a t i e n t  a  l i t t l e  b i t  

a w k w a rd  th a t  I  w i l l  b e  c a l l i n g  o n  th e m  th a t  I  n e e d  m y  m o n e y.   A n d  

b e c a u s e ,  o b v io u s l y,  a s  a  p ra c t i t i o n e r  I  h a v e  m y  d a y  s e t  t o  s e e  p a t i e n t s  

d o  w h a t  i s  b e s t  f o r  t h e  p a t i e n t s .   I  a m  g o in g  to  h a v e  to  c h a n n e l  

a d d i t i o n a l  r e s o u rc e s  w h ic h  I  d o  n o t  h a v e .   To  b e g in  w i th .   To  g e t  t o  
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s o m e o n e  th a t  i s  q u a l i f i e d  to  d o  d e b t  c o l l e c t i o n .   To  d o  th a t .   B u t  t h e n  

a g a in  o n  th e  p ra c t i t i o n e r  t o  d o  h i s  w o rk .  

A D V  T E M B E K A N G C U K A ITO B I :    W e l l ,  I  s u p p o s e  th e  s c h e m e s  a l s o  

k n o w  th i s  v u ln e ra b i l i t y  a n d  th a t  i s  w h y  i t  i s  e a s y  to  u s e  th i s  a s  a  

p re s s u re  p o in t  o n  th e  i n v e s t i g a t i o n  th a t  i s  p u t  t o  a n  i n d i r e c t  –  t h a t  p u ts  

t h e  p re s s u re  to  c o -o p e ra te  w i th  t h e  i n v e s t i g a t i o n .   S o  th e re  i s  a n  

u p s id e  f r o m  th e  s c h e m e s  p e rs p e c t i v e .   T h a t  w e  w a n t  y o u  to  c o -o p e ra te  

w i th  t h e  i n v e s t i g a t i o n .   A n d  w h a t  l e v e r  d o  w e  h a v e ,  o th e r  t h a n  p u t  y o u  

o n  i n d i r e c t  p a y m e n t?  

M R  A U D IE N C E  M A L U L E K E :    1 0 0 % .   1 0 0 % .   F a i l u re  f o r  y o u  to  s ig n  a n  10 

A O D  ta k e s  a w a y  th e  f r e e d o m  fo r  y o u  to  a c tu a l l y  t o  c o n t i n u e  to  p ra c t i c e .   

T h e  m o m e n t  –  a n d  I  t h in k  t h e  p o in t  h a s  b e e n  a  n u m b e r  o f  t im e s  b y  

o th e r  p ra c t i t i o n e r  g ro u p s  th a t  t h e  m o m e n t  y o u  s ig n  a n  A O D  th e n  

e v e ry th in g  i s  h u n k y -d o ry.   Yo u  c a n  c o n t i n u e  to  p ra c t i c e .   A n d  th i s  i s  

e x a c t l y  w h y  w e  fe l t  t h e s e  p o in t s  n e e d  to  b e  m a d e  q u i t e  c le a r.  

A D V  A D IL A H A S S IM :    S o r r y.   T h e  m e d ic a l  s c h e m e s  w i l l  s a y  t h a t  i t  i s  

n o t  –  y o u  w o u ld  n o t  –  y o u  d o  n o t  n e e d  to  s ig n  a n  A O D .   I f  y o u  c o -

o p e ra te  w i th  t h e  i n v e s t i g a t i o n  a n d  th e  p ro b le m  i s  r e s o l v e d ,  t h e n  th e  

p ro b le m  g o e s  a w a y.   I t  d o e s  n o t  n e e d  to  c u lm in a te  i n  a n  A O D .  

M R  A U D IE N C E  M A L U L E K E :    N o .  20 

A D V  T E M B E K A N G C U K A ITO B I :    J u s t  e x p la in  t h a t .  

M R  A U D IE N C E  M A L U L E K E :    Ye s .    

M R  H A R RY R O S E N :    N o .    

M R  A U D IE N C E  M A L U L E K E :    Ye s .  

[ l a u g h s ]  
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M R  H A R RY R O S E N :    T h e  c o -o p e ra t i o n  w i th  t h e  i n v e s t i g a t i o n  i s  n o t  

r e a l l y  t h e  p ro b le m  b e c a u s e  c e r ta in l y  i n  o u r  e x p e r ie n c e  a n d  o u r  a d v i s e  

to  o u r  m e m b e rs  h a s  a lw a y s  b e e n  to  c o -o p e ra te .   J a ,  w e  n e v e r  a d v i s e  

a n y b o d y  n o t  –  t h e  p ro b le m  i s  w i t h  A u d ie n c e  M a lu le k e  h a s  j u s t  s a id  i s  

w h e n  i t  c o m e s  to  t h e  A O D .   B e c a u s e  i f  y o u  s ig n  th e  A O D  th e n  

e v e ry th in g  i s  o k a y.   I f  y o u  d o  n o t  s ig n  th e  A O D  th e n  i t  i s  n o t  a lw a y s  

o k a y.    A n d  w h a t  I  m e a n  b y  th a t .   I f  p a y m e n ts  a re  b e in g  w i th h e ld ,  j u s t  

a s  a n  e x a m p le ,  a n d  y o u  re fu s e  to  s ig n  a n  A O D ,  t h e n  th e  m e d ic a l  

s c h e m e  w i l l  s a y  to  y o u :   “W e l l ,  t h a t  i s  f i n e  fo r  u s .   Yo u  k n o w.   W e  w i l l  

c o n t i n u e  to  w i th h o ld  i t .   N o ,  w e  c a n n o t  c o n t i n u e  th e  re la t i o n s h ip  w e  10 

h a d ” .   Yo u  k n o w.   Yo u  n e e d  to  t h e n  f i n d  o th e r  w a y s  a n d  m e a n s .   I f  t h e re  

i s  i n d i re c t  p a y m e n t  –  I  c a n  te l l  y o u .   I  a m  u n d e r  o a th .   I  k n o w  

p ra c t i t i o n e rs  w h o  h a v e  s ig n e d  a c k n o w le d g m e n ts  o f  d e b t  b e c a u s e  th e y  

w e re  p u t  i n  i n d i re c t  p a y m e n t .   T h e y  c o u ld  n o t  s u s ta in  t h e i r  p ra c t i c e s  

e v e n  in  l a te  p a y m e n ts .   S o  th e  c o -o p e ra t i o n  p a r t  i s  n o t  –  i f  I  u n d e rs to o d  

y o u r  q u e s t i o n  c o r re c t l y,  A d v  H a s s im .   T h e  c o -o p e ra t i o n  h a s  n e v e r  b e e n  

p ro b le m a t i c .   I  c a n n o t  t h in k  o f  o n e  c a s e  w h e re  th e re  h a s  n o t  b e e n  c o -

o p e ra t i o n .   W h e re  i n fo rm a t io n  h a s  b e e n  a s k e d  fo r  a n d  th a t  h a s  b e e n  

m a d e  a v a i l a b le .   I t  c o m e s  to  t h e  p o in t  o f  A O D .   T h e  te rm in o lo g y  i s :   Yo u  

g o  y o u r  w a y.   W e  g o  o u r  w a y.   A n d  th a t  i s  i t .   B u t  i f  y o u  d o  n o t .   T h e  20 

i n d i r e c t  p a y m e n t  s ta y s  o r  t h e y  w i l l  w i t h h o ld  i t  o r  p a y m e n ts  s ta y s  o r  t h e  

s u s p e n s io n  s ta y s  u n t i l  i t  i s  r e s o l v e d  f r o m  a n o th e r  p o in t  o f  v i e w.  

M R  D O L L A R S  B O L O K A :    I  t h i n k  m a y b e  to  a d d  A d v o c a te  H a s s im .   A s  

y o u  h a v e  s a id .   O n c e  y o u  h a v e  c a l l e d  y o u  a re  p re s u m e d  g u i l t y.   O n c e  

th e y  c a l l  y o u ,  y o u  a re  g u i l t y.   A n d  th e re fo re  th e  s o lu t i o n  –  a  c o -
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o p e ra t i o n  i n  t h e  d e f i n i t i o n  i s  a n  A O D .   T h a t  i s  c o -o p e ra t i o n .   I f  

. . . ( i n te r v e n e s ) .   

A D V  A D IL A H A S S IM :    S o r r y.   Yo u  a re  s a y in g  th a t  i f  y o u  w e re  to  

p re s e n t  i n fo rm a t io n  to  t h e  s c h e m e  th a t  e x p la in s  w h a te v e r  t h e y  a re  

c o n c e rn e d  a b o u t  i n  re la t i o n  to  t h e  b i l l i n g  a n d  w o u ld  re s o l v e  i t  t h a t  t h e y,  

n e v e r th e le s s ,  i n s i s t  o n  a n  A O D ?   S o  th e re  i s  n o  w a y  –  i n  o th e r  w o rd s  –  

p ro v id e  i n fo rm a t io n  to  s a t i s f y  t h a t  s c h e m e  o r  t h e  a d m in i s t r a to r  t h a t  

t h e re  i s  n o t  a n y  w a s te  a b u s e  o r  f r a u d  i n  r e la t i o n  to  t h e  b i l l i n g ?  

M R  H A R RY R O S E N :    S o r r y.   A d v o c a te ,  m a y  I . . . ( i n te r v e n e s )?  

M R  D O L L A R S  B O L O K A :    A d v o c a te  . . . ( i n d i s t i n c t ) .  10 

M R  H A R RY R O S E N :    Ye s .   I  t h in k  –  j a ,  a g a in ,  i f  I  u n d e rs to o d  y o u r  

q u e s t i o n  c o r re c t l y.   I  t h in k  i n  f a i r n e s s  to  t h e  s c h e m e s .   Yo u  k n o w,  t h o s e  

c a s e s  w h e re  th e y  h a v e  –  I  g a v e  y o u  th e  e x a m p le  e a r l i e r  o n .   W h e re  

th e y  h a v e  m is re a d  th e  d o l l a r  s i g n .   S a id  i t  w a s  th i r t y  t im e s  th e  a m o u n t  

o f  t h e  c o s ts  a n d  s o  fo r th .   I t  w a s  e a s i l y  e x p la in e d  a n d  th e re  w a s  n o  

p ro b le m .   W h e re  th e re  i s  a n  i s s u e  w h e re  th e re  i s  a  d i s p u te .    S o ,  I  s a id  

e a r l i e r  o n ,  y o u  k n o w,  I  k n o w  o f  c a s e s  a n d  I  d o .   W h e re  th e  

a c k n o w le d g m e n t  o f  d e b t  h a s  b e e n  s ig n e d ,  p u re l y  t h e  p ra c t i t i o n e rs  

c a n n o t  a f f o rd  to  b e  p u t  o n  th e  i n d i re c t  p a y m e n t  ro u te .   S o ,  h e  d i s p u te d  

th e  a l l e g a t i o n s  m a d e  b y  D is c o v e ry  a n d  D is c o v e ry  w e re  n o t  h a p p y  w i th  20 

h is  e x p la n a t i o n s .    

M R  D O L L A R S  B O L O K A :    J u s t  t o  a d d .   H a r r y  a n d  I  h a v e  b e e n  to  

D is c o v e ry  a  n u m b e r  o f  t im e s  a t  w h ic h  p o in t  i t  w a s  q u i t e  c le a r  t h a t  

d e s p i t e  t h e  e v id e n c e  to  s u b s ta n t i a te  t h e  fa c t  t h a t  t h e re  w a s  n o  

w ro n g d o in g  f r o m  th e  p a r t  o f  t h e  p ra c t i t i o n e r,  t h a t  t h e  fo re n s i c s  w o u ld  
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s a y :   “T h i s  i s  n o t  p o s s ib le  t o  o u r  p ro b e ,  o u r  c lu s te r  p ro b e ,  w o u ld  h a v e  

c o n t i n u e d  to  e n g a g e  w i th  y o u  o n  th a t  b a s i s . ”   S o ,  f r o m  w h e re  w e  s i t .   

C o -o p e ra t i o n  i s  q u i t e  d i f f e re n t .   I t  h a s  a  d i f f e re n t  m e a n in g .   I t  h a s  a  

d i f f e re n t  m e a n in g  b e c a u s e  w e  h a v e  h a d  p ra c t i t i o n e rs  b e in g  c o -

o p e ra t i v e .   P ro v id in g  i n fo rm a t io n  th a t  d i s p ro v e s  th e  fa c t  t h a t  t h e re  w a s  

a  w ro n g d o in g .   B u t ,  t h e  fo re n s i c s  w o u ld  c o n t i n u e  to  s a y :   “ I t  i s  n o t  

p o s s ib le  t h a t  o u r  p ro b e  c o n t i n u e d  to  e n g a g e  w i th  y o u  o n  th e  b a s i s  t h a t  

y o u  a re  a c tu a l l y  p u t t i n g  fo rw a rd  to  u s . ”  

A D V  T E M B E K A N G C U K A ITO B I :    T h a n k  y o u .   I  m e a n ,  I  t h in k  w e  g e t  

y o u r  g i s t  o f  t h e  c o m p la in t  h e re ,  w h ic h  i s  t h a t ,  t h e  i n v e s t i g a t i o n  i s  n o t  10 

r e a l l y  u s e d  a s  a n  i n s t ru m e n t  t o  e s ta b l i s h  th e  fa c t s .   I t  i s  u s e d  a s  a n  

i n s t ru m e n t  t o  p u t  p re s s u re  to  s ig n  a n  A O D .   O n c e  th e  A O D  i s  s ig n e d ,  

t h e  i n v e s t i g a t i o n  d i s a p p e a rs .   T h a t  i s  y o u r  c o m p la in t  i n  r e la t i o n  to  t h e  

A O D ’s .  

M R  H A R RY R O S E N :    I t  i s  n o t  r e a l l y  –  j a ,  t h a t  i s  a  f a c t .  

A D V  T E M B E K A N G C U K A ITO B I :    Yo u  s a y  i t  i s  n o t  a  c o m p la in t .   I t  i s  a  

f a c t .  

M R  H A R RY R O S E N :    ( I n d i s t i n c t )  J a .  N o .  

A D V  T E M B E K A N G C U K A ITO B I :    [ l a u g h s ]   Ye s ,  I  h a v e  to  . . . ( i n d i s t i n c t )  

. . . ( i n te r v e n e s ) .   20 

M R  H A R RY R O S E N :    B u t  t h a t  i s  a  c o n c e rn .   A b s o lu te l y.  

A D V  T E M B E K A N G C U K A ITO B I :    I  h a v e  to  re c o rd  i t  a s  a n  a l l e g a t i o n .   I  

k n o w  th a t  y o u  h a v e  d e l i v e re d  to  t h e  fa c t .  

M R  H A R RY R O S E N :    Ye s .   T h a n k  y o u .  

A D V  T E M B E K A N G C U K A ITO B I :    A l l  r i g h t .   Yo u  m u s t  c o n t i n u e  w i th  t h e  
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r e s t  o f  y o u r  p re s e n ta t i o n .   Yo u  h a v e  a b o u t  f i f t e e n  m in u te s .  

M R  H A R RY R O S E N :    Ye s ,  I  k n o w.   I  t h in k  I  a m  g o in g  to  s to p  m y  s id e  

w i th  t h e  e x c e p t i o n  o f  o n e  p o in t .   I s  t h a t ,  w e  u n d e rs ta n d  th a t  t h e re  i s  

l e g i s la t i o n  i n  p la c e  w h e re ,  i f  t h e re  i s  e v id e n c e  o f  f r a u d  o r  a l l e g a t i o n s  o f  

f r a u d  th a t  e x c e e d s  a  R 1 0 0  0 0 0 ,  t h e re  i s  a n  o b l i g a t i o n  o f  t h e  p a r t i e s  

c o n c e rn e d  to  re p o r t  i t  t o  a u th o r i t i e s  a n d  th a t  i s  a n o th e r  c o n c e rn ,  y o u  

k n o w.   I f  s c h e m e s  a re  g e n u in e l y  o f  t h e  o p in io n  th a t  f r a u d  h a s  ta k e n  

p la c e  a n d  th a t  t h e  a m o u n t  e x c e e d s  a  R 1 0 0  0 0 0 ,  y o u  k n o w,  t h a t  s o r t  o f  

p r i n c ip le  o f  i n v o l v in g  o th e r  p a r t i e s ,  y o u  k n o w,  f a l l s  a w a y.   S o  f r o m  a  

p ra c t i t i o n e r ’s  p o in t  o f  v ie w.   I t  i s  r e a l l y  a  l i n e  o f  t h e s e  re s i s ta n c e  to  10 

s ig n  h i s  a c k n o w le d g m e n ts  o f  d e b t .   I t  d o e s  n o t  g e t  r e fe r re d  to  t h e  

H P C S A .   I t  d o e s  n o t  g o  to  t h e  p o l i c e .   E v e ry b o d y  l i v e s  a s  i f  n o th in g  

e v e r  h a p p e n e d .   S o ,  I  t h in k  l e t  m e  s to p  th e re .  

A D V  T E M B E K A N G C U K A ITO B I :    W e  a l s o  u n d e rs ta n d  th a t  e v e n  o n  th e  

H P C S A’s  s id e ,  t h e  i n v e s t i g a t i o n s  ta k e  a  l o n g ,  l o n g  t im e .   S im i l a r  

i n v e s t i g a t i o n s  w o u ld  g o  o n  fo r  y e a rs .   S o  th a t  i s  a l s o  a n o th e r  f a c to r,  

y o u  k n o w,  t h e  s c h e m e s ,  y o u  k n o w,  o n e  m u s t  t a k e  i n to  a c c o u n t  t h a t ,  y o u  

k n o w.   To  re fe r  a  p ra c t i t i o n e r  t o  t h e  H P C S A b e fo re  y o u  c a n  te rm in a te  

p a y m e n t  w h e re  y o u  s u s p e c t  f r a u d .   I t  s im p ly  i n c re a s e s  th e  r i s k .  

M R  H A R RY R O S E N :    C h a i r,  t h a t  i s  a  re a l l y  im p o r ta n t  p o in t  y o u  ra i s e d  20 

b e c a u s e  I  c a n  te l l  y o u  th e re  a re  c a s e s ,  i n  o u r  v ie w,  w h e re  w e  h a v e  

a d v i s e d  o u r  m e m b e rs  n o t  t o  i n d u lg e  i n  f u r th e r  n e g o t ia t i o n ,  c o r re c t  

t e rm in o lo g y  w i th  t h e  s c h e m e .   R a th e r  t a k e  th e i r  c h a n c e s .   G o  to  t h e  

H e a l th  P ro fe s s io n s  C o u n c i l  a n d  l e t  t h e i r  p e e rs  t h e n  j u d g e  y o u  

a c c o rd in g l y.   B u t ,  b a s e s  o n  w h a t  y o u  h a v e  j u s t  s a id .   P a r t i c u la r l y  i n  
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t h o s e  s i t u a t i o n s  w h e re  p u n i t i v e  a c t i o n s  a l r e a d y  b e e n  i n s t i t u te d ,  s u c h  a s  

th e  w i th h o ld in g  o f  f u n d s  o r  t h e  i n d i re c t  p a y m e n t ,  t h e  p ra c t i t i o n e r ’s  

c o n c e rn ,  c a n n o t  a f f o rd  t o  w a i t  t h a t  l o n g  a n d  th e re fo re  s ig n  

a c k n o w le d g e m e n ts  o f  d e b t .  

M R  A U D IE N C E  M A L U L E K E :    J a ,  i f  I  m a y  c o n t i n u e  f r o m  w h e re  H a r r y  

h a s  s to p p e d ?   C h a i r,  I  n e e d  y o u r  –  I  n e e d  to  i n d u lg e  y o u  i n  a  v id e o  th a t  

w e  h a v e  . . . ( i n te r v e n e s ) .   

A D V  T E M B E K A N G C U K A ITO B I :    I n  a  v id e o ?  

M R  A U D IE N C E  M A L U L E K E :    Ye s .  

A D V  T E M B E K A N G C U K A ITO B I :    O k a y,  t h i s  i s  g o in g  to  b e  i n te re s t i n g .  10 

[ l a u g h s ]  

M R  A U D IE N C E  M A L U L E K E :    C h a i r,  p le a s e  n o te  t h a t  t h e re  i s  n o  a u d io .   

T h i s  i s  a  C C T V  fo o ta g e  o f  t h e  p ro c e e d in g s .   A s  y o u  c a n  s e e  fo u r  

g e n t l e m e n  e n te r i n g  . . . ( i n te r v e n e s ) .   

A D V  T E M B E K A N G C U K A ITO B I :    Yo u  m a y  ju s t  s ta r t  b y  t e l l i n g  u s  w h a t  

e x a c t l y  –  w h e re  w a s  th i s  t a k e n ?   I  m e a n ,  w a s  i t  a u th e n t i c a te d ?   W h o  

to o k  i t ?   W h e re  w a s  i t  t a k e n ?   W h a t  w a s  th e  d a te ?   W h a t  w a s  th e  

c o n te x t?   B e fo re  y o u  te l l  u s  w h a t  i s  g o in g  o n .  

M R  A U D IE N C E  M A L U L E K E :    O k a y.   S o  th i s  i s  a  C C T V  fo o ta g e  i n  a  

p ra c t i c e .   I  t h in k  t h e  d a te  d o e s  re f l e c t  t h e re .  20 

U N ID E N T IF IE D  P E R S O N :    ( I n d i s t i n c t )  p a u s e  i t  w h i l e …  

A D V  T E M B E K A N G C U K A ITO B I :    I  m e a n ,  y o u  k n o w.   I t  i s  v e ry  d i f f i c u l t  

t o  s a y  th i s .   I f  s o m e b o d y  c a n  p ro b a b ly  j u s t  s w i t c h  o f f  t h e  l i g h t s  h e re ?    

U N ID E N T IF IE D  P E R S O N :    ( I n d i s t i n c t ) .  

A D V  T E M B E K A N G C U K A ITO B I :    J a ,  i f  y o u  c a n  s w i t c h  o f f  t h e s e  l i g h t s ?    
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M R  A U D IE N C E  M A L U L E K E :    M a y b e  i n  t h e  m e a n t im e ,  w e  c a n  g e t  t o  

e x p la in  t h e  v id e o  i t s e l f ?   O k a y,  H a r r y ?  

M R  H A R RY R O S E N :    O k a y.   S o  th i s  i s ,  a s  A u d ie n c e  h a d  s u g g e s te d ,  i s  

a  s e c u r i t y  f o o ta g e  ta k e n  i n  a  p ra c t i c e  i n  S e c u n d a  o n  th e  1 3 t h  o f  

F e b ru a ry  2 0 1 9 .   T h e  p ra c t i t i o n e r  a n d  I  t h in k  th e re  w e re  tw o  s ta f f  

m e m b e rs  w h o  w e re  i n  t h e  p ra c t i c e  a t  t h a t  p o in t  i n  t im e .   S o  fo u r  

g e n t l e m e n  h a d  e n te re d  th e  p ra c t i c e ,  c o m p le te l y  u n a n n o u n c e d .   A s  y o u  

c a n  b e  a b le  t o  l o o k  a t  t h e  fo o ta g e  n o w.   Yo u  c a n  s e e  fo u r  o f  t h e m  

e n te r i n g  th i s  p ra c t i c e .   T h e s e  fo u r  g e n t l e m e n  re p re s e n t  t h e  fo re n s i c  

u n i t  o f  M e d s c h e m e .   S o  I  t h in k  –  i f  I  c a n  s to p  th e re  a n d  fo r  y o u  j u s t  t o  10 

a l l o w  y o u  to  s e e  w h a t  t o o k  p la c e  a n d  h o w  th i s  i n v e s t i g a t i o n  w a s  

c o n d u c te d .   N o w,  I  h a v e  to  s a y  a g a in ,  i f  I  m a y,  t h a t  w h e n  I  s a y  

u n a n n o u n c e d .   T h e  p ra c t i t i o n e r  h a d  n o  i d e a  o f  w h o  th e s e  g e n t le m e n  

w e re .    

A D V  A D IL A H A S S IM :    I s  t h i s  t h e  p ra c t i t i o n e r?  

M R  H A R RY R O S E N :    T h e  p ra c t i t i o n e r  -   y e s ,  s h e  i s  –  j a ,  i n  t h e  f r o n t .  

M R  A U D IE N C E  M A L U L E K E :    J a ,  b e h in d  th e  c o u n te r.  

M R  H A R RY R O S E N :    Ye s .   S o ,  y o u  c a n n o t  t h a t  c l e a r.   T h e re  i s  a  

g e n t l e m a n  d i r e c t l y  i n  f r o n t  a n d  a  g e n t l e m a n  to  h e r  l e f t  a n d  th e re  a re  

tw o  g e n t l e m e n  s i t t i n g  d o w n .    20 

M R  A U D IE N C E  M A L U L E K E :    S o  th e  p o in t  w e  a re  t r y i n g  to  h ig h l i g h t  

h e re ,  C h a i r.   I s  t h e  w a y  i n  w h ic h  w e  a re  b e in g  h a n d le d .   U n a n n o u n c e d .   

W i th o u t  a n  o p p o r tu n i t y  –  w i th o u t  g i v e n  a n  o p p o r tu n i t y  t o  h a v e  

re p re s e n ta t i o n .   A n d  I  t h in k  a t  s o m e  o r  o th e r  –  j a ,  s o m e  w a y  w i th in  t h e  

v id e o ,  y o u  c a n  s e e  th e  b o d y  l a n g u a g e .   T h e  b o d y  l a n g u a g e ,  y o u  k n o w.   
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W h ic h  a c tu a l l y  i s  q u i t e  i n t im id a t i n g .   J u s t  t o  s a y  th e  l e a s t .   A n d  I  t h in k  

w e  h a v e ,  o f  t h i s  v id e o ,  w e  h a v e  tw o  a n g le s  w h ic h  w e  h a v e  m a d e  

a v a i l a b le  f o r  y o u r  i n d u lg e n c e .   A n d  to . . . ( i n te r v e n e s ) .   

A D V  A D IL A H A S S IM :    S o ,  t h e s e  a re  n o t  p ro b e s ?   T h e s e  a re  a c tu a l  

i n v e s t i g a to rs ?  

M R  A U D IE N C E  M A L U L E K E :    Ye s ,  t h e s e  a re  i n v e s t i g a to rs .  

A D V  T E M B E K A N G C U K A ITO B I :    S o  w h a t  y o u  a re  s h o w in g  i s  t h a t  t h i s  

i s  h o w  th e  i n v e s t i g a t i o n  i s  c o n d u c te d ?  

M R  A U D IE N C E  M A L U L E K E :    W e l l ,  i n  t h i s  c a s e .   W e  c a n  s a y  i t  i s  h o w  

i t  i s  c o n d u c te d .   Yo u  w i l l  a p p re c ia te ,  C h a i r.   T h a t  w e  d o  n o t  h a v e  th e  10 

i n s ig h t  t o  a l l  t h e  i n v e s t i g a t i o n s  b u t  w e  re p o r t  o n  w h a t  w e  a c tu a l l y  h a v e  

b e e n  in t im a te l y  i n v o l v e d  i n .  

A D V  T E M B E K A N G C U K A ITO B I :    N o ,  I  a m  s a y in g .   T h i s  i s  h o w  th i s  o n e  

w a s  c o n d u c te d ?  

M R  A U D IE N C E  M A L U L E K E :    C o r re c t .    

A D V  K E L LY W IL L IA M S :    D o  y o u  k n o w  w h a t  t h e y  w e re  i n v e s t i g a t i n g ?   

O r  a t  l e a s t ,  w h a t  t h e y  s a y in g ?  

M R  H A R RY R O S E N :    Ye s .   J a ,  t h e  p ra c t i t i o n e r  c o n c e rn e d ,  a s  w e  h a v e  

s a id  e a r l i e r  o n .   I  m e a n ,  t h e  i n fo rm a t io n  y o u  m a y  n e e d ,  w e  w i l l  c e r ta in l y  

p ro v id e .   T h e  p ra c t i t i o n e r  c o n c e rn e d ,  i s  c e r ta in l y  w i l l i n g  t o  c o m e  20 

f o rw a rd  a t  t h e  a p p ro p r ia te  t im e .   B u t  o n e  o f  t h e  a l l e g a t i o n s  –  a n d  I  

t h in k  I  h a v e  m e n t io n e d  i t  e a r l i e r  o n  –  a g a in s t  h e r,  w a s  th a t  s h e  h a d  

b e e n  f r a u d u le n t  i n  h e r  c la im s ,  b e c a u s e  th e  d a te s  o f  t h e  c o n s u l t a t i o n s  

d id  n o t  c o r re la te .   A n d  th a t  i s  a s  a  m a t te r  o f  i n te re s t ,  o n  th i s  o c c a s io n ,  

M e d s c h e m e  h a d  w a n te d  –  t h e y  w a n te d  R 3 0 0  0 0 0 .   A c k n o w le d g e m e n t  o f  
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d e b t  f o r  R 3 0 0  0 0 0 .   A n d  p a r t  o f  i t ,  a s  I  h a v e  s a id ,  i s  b e c a u s e  th e  d a te s  

o f  t h e  c o n s u l t a t i o n s  d id  n o t  c o r re la te .   T h e y  w e re  j u s t  a  f e w  d a y s  a p a r t .   

S o  th a t  w a s  o n e  o f  t h e  a l l e g a t i o n s .   A n d  j u s t  a s  a  m a t te r  o f  i n te re s t .   

B a s e d  o n  –  w e l l ,  I  w o u ld  j u s t  r e fe r  t o  i t  a s  a  n e g o t ia t i o n  fo r  t h e  p u rp o s e  

o f  t h i s  –  o f  t o d a y.   T h a t  w a s  d ro p p e d  to  R 9 0  0 0 0 .   A n d  I  c a n  te l l  y o u  

th a t  t h i s  p ra c t i t i o n e r  c o u ld  n o t  h a n d le  t h e  s t re s s  a n y m o re .   Yo u  k n o w,  

. . . ( i n d i s t i n c t )  o f  t h e s e  re a s o n s  h a s  l e f t  h e r  l o t  a n d  e n d e d  u p  s ig n in g  a n  

a c k n o w le d g e m e n t  o f  d e b t  f o r  R 9 0  0 0 0 .   A l t h o u g h  s h e  b e l i e v e s  th a t  s h e  

h a s  n o t  r e a l l y  d o n e  a n y th in g  th a t  w a s  d e s e rv e d .  

M R  A U D IE N C E  M A L U L E K E :    W h ic h  i s  j u s t  a  t h o u s a n d  o r  a  f e w  ra n d s  10 

b e lo w  th e i r  t h re s h o ld  t o  e v o k e  th e  s e rv i c e s  o f  l a w  e n fo rc e m e n t .   I t  

a c tu a l l y  t e l l s  y o u  –  i t  d o e s  te l l  y o u  s o m e th in g .   I  m e a n ,  a n d  I  t h in k  t h e  

p o in t  h a s  b e e n  m a d e  h e re ,  C h a i r.   T h a t  t h e re  m ig h t  b e  a  n e e d  to  

a c tu a l l y  c h e c k  h o w  m a n y  o f  t h e m  –  th e  p e o p le  t h a t  h a v e  b e e n  p u t  u n d e r  

i n v e s t i g a t i o n s ,  h a v e  b e e n  re p o r te d  fo r  f u r th e r  i n v e s t i g a t i o n  b y  l a w  

e n fo rc e m e n t  a g e n c ie s  a s  p e r  t h e  p ro v i s io n  b e c a u s e  –  j a ,  y o u  c a n  

u n d e rs ta n d .   I t  d ro p p e d  s u b s ta n t i a l l y  f r o m  o v e r  R 3 5 0  0 0 0  to  R 9 9  0 0 0 .   

I t  a c tu a l l y  n o w  p u ts  t h e  p o in t  t h a t  s a y s :   “W e  a re  i n te re s te d  i n  a  

c la w in g  b a c k  a n d  n o t  n e c e s s a r i l y  t h e  j u s t i c e  o f  j u s t i c e . ”  

A D V  A D IL A H A S S IM :    I s  t h i s  t a k e n  o n  th e  1 3 t h  o f  F e b ru a ry  2 0 1 9 ?  20 

M R  A U D IE N C E  M A L U L E K E :    Ye s .  

A D V  T E M B E K A N G C U K A ITO B I :    B y  w h o ?  

M R  A U D IE N C E  M A L U L E K E :    T h i s  i s  t h e  C C T V  fo o ta g e .  

A D V  T E M B E K A N G C U K A ITO B I :    S o  i t  i s  t h e  s e c u r i t y  . . . ( i n te r v e n e s ) .  

M R  A U D IE N C E  M A L U L E K E :    J a ,  i n  t h e  p ra c t i c e .  
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A D V  T E M B E K A N G C U K A ITO B I :    I n  t h e  p ra c t i c e .   I  s e e .  

M R  A U D IE N C E  M A L U L E K E :    Ye s .   A n d  a s  I  h a v e  s a id .   T h e re  a re  tw o  

a n g le s  t o  t h i s  v id e o .   T h e  o th e r  v id e o  h a s  b e e n  m a d e  a v a i l a b le  f o r  y o u r  

f u r th e r  i n d u lg e n c e .  

A D V  T E M B E K A N G C U K A ITO B I :    A n d  th e re  i s  n o  a u d io ?  

M R  A U D IE N C E  M A L U L E K E :    W e l l ,  i t  i s  a  C C T V  fo o ta g e .   S o  th e re  i s  

n o  a u d io  u n fo r tu n a te l y.  

A D V  T E M B E K A N G C U K A ITO B I :    A l l  r i g h t .   A n y w a y.   I s  t h e re  a  

s ta te m e n t  f r o m  th e  p ra c t i t i o n e r,  a t  t h e  v e ry  l e a s t?  

M R  A U D IE N C E  M A L U L E K E :    W e l l ,  I  t h i n k  H a r r y  h a s  m e n t io n e d  th a t  t h e  10 

p ra c t i t i o n e r  c o n c e rn e d  h a s  g i v e n  -   j a ,  H a r r y  i f  y o u  … ?  

M R  H A R RY R O S E N :    Ye s ,  w e  h a v e  th e  a f f i d a v i t  f r o m  th e  p ra c t i t i o n e r  

a n d  th e  s ta f f .  

A D V  T E M B E K A N G C U K A ITO B I :    A l l  r i g h t .   T h a n k  y o u  fo r  t h e  v id e o .   I s  

t h e re  a n o th e r  a n g le  t h a t  y o u  w a n t  t o  s h o w  u s ?  

M R  A U D IE N C E  M A L U L E K E :    N o ,  I  t h in k  t h e  o th e r  a n g le ,  w e  w i l l  j u s t  

m a k e  i t  a v a i l a b le  f o r  y o u  fo r  f u r t h e r  i n d u lg e n c e .   N o t  t o  s h o w  h e re .   J a .   

S o  th a t  w e  a re  a b le  t o  m o v e  fo rw a rd .   S o ,  a s  i t  w e re .   W e  c a n  c o n f i rm  

th a t  –  a n d  I  t h in k  w e  h a v e  h a d  c o n v e rs a t i o n s . . . ( i n te r v e n e s ) .   

A D V  T E M B E K A N G C U K A ITO B I :    I  m e a n ,  w h y  a re  y o u  p u t t i n g  th i s  20 

v id e o  u n d e r  i n t im id a t i o n ?   D id  t h i s  p ra c t i t i o n e r  s a y  th a t  s h e  w a s  

i n t im id a te d ?   B e c a u s e  i t  i s  v e ry  d i f f i c u l t  t o  s e e  f r o m  th e  b o d y  l a n g u a g e  

th a t  t h e re  i s  i n t im id a t i o n .   T h e re  a re  j u s t  f o u r  m e n .   O n e  o f  t h e m  

s p e a k s  to  h e r  a n d  th e  o th e r  o n e  c o m e s  c lo s e r.   A n d  th e n  s h e  i s  t a l k in g  

a n d  th e n  u s in g  h e r  h a n d s .   B u t ,  I  m e a n ,  t o  l o o k  a t  t h a t  v id e o  a n d  th e n  
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t o  i n fe r  i n t im id a t i o n ,  i s  p ro b a b ly  u n fa i r  t o  M e d s c h e m e .    

M R  H A R RY R O S E N :    S o ,  C h a i r.   J a ,  I  t h i n k  w e  w o u ld  a rg u e  fo r  t h e  

t y p e  o f  a l l e g a t i o n  th a t  w a s  p u t  f o rw a rd  to  h a v e  fo u r  b ig  m e n  e n te r i n g  a  

p ra c t i c e  t o  a d d re s s  o n e  p ra c t i t i o n e r,  I  t h in k  i s  a  b i t  o f  a n  o v e rk i l l .   To  

b e  b lu n t ,  f r o m  o u r  s id e .   A n d  to  a n s w e r  y o u r  q u e s t i o n .   Ye s ,  s h e  w a s  

i n t im id a te d  b a s e d  o n  h e r  e v id e n c e .   

A D V  K E L LY W IL L IA M S :    W o u ld  y o u  s a y  i t  i s  s a fe  t o  s a y  to  s e n d  in  b ig  

f o u r  m e n  in to  a  p ra c t i c e  w h e re  th e re  i s  a  m a n  p ro p r ie to r  v e rs u s  a  

w o m a n  p ro p r ie to r?  

M R  H A R RY R O S E N :    W e l l ,  I  c a n  o n l y  s p e a k  fo r  m y s e l f .   I  c a n  te l l  y o u .   10 

I  w o u ld  p ro b a b ly  f e e l  u n c o m fo r ta b le  m y s e l f .   E s p e c ia l l y  –  I  t h in k  y o u  

w i l l  a p p re c ia te .   E s p e c ia l l y  –  i t  i s  l i k e  a  p o l i c e  o f f i c e r  c o m e s  to  y o u  a n d  

q u e s t i o n s  to  y o u  a b o u t  a  c r im e .   N o t  t h a t  i t  h a s  h a p p e n e d  to  m e .   I  j u s t  

h a v e  to  –  b u t  n e v e r th e le s s ,  t h e  p r i n c ip le  o f  s o m e b o d y  s h o w in g  a  b a d g e  

o f  a u th o r i t y.   Yo u  h a v e  g o t  f o u r  m e n ,  s e n io r  m e n ,  w a lk in g  i n to  a  

p ra c t i c e  w i th  a  b a d g e  o f  a u th o r i t y  r e p re s e n t in g  a  f o re n s i c  u n i t  o f  a  

m e d ic a l  s c h e m e .   I  c a n  te l l  y o u  a g a in ,  b a s e d  o n  o u r  e x p e r ie n c e .   I  d o  

n o t  k n o w  o f  a n y  c a s e ,  n o  m a t te r  h o w  s e r io u s  o r  h o w  s e v e re  th e  

a l l e g a t i o n s  a re ,  t h e  p ra c t i t i o n e rs  a re  n o t  –  re a l l y  a p p re h e n s i v e .   M o u th s  

a re  d r y.   D o  n o t  s le e p .   I t  i s  a  p re t t y  t r a u m a t i c  e x p e r ie n c e .   F u l l  s to p .   20 

S o  I  r e p e a t .   I n  o u r  v ie w.   F o r  f o u r  m e n ,  i n  t h i s  c a s e ,  w e  b e l i e v e  i t  i s  a n  

o v e rk i l l  a n d  b y  d e f i n i t i o n ,  i n t im id a to ry.    

A D V  T E M B E K A N G C U K A ITO B I :    S o  y o u  w o u ld  s a y  th a t  r e g a rd le s s  o f  

w h a t  w a s  s a id ,  t h e  e n t i r e  a tm o s p h e re  w a s  a n  i n t im id a t i n g  a tm o s p h e re ,  

t h e  w a y  th a t  t h e y  e n te re d ,  t h e i r  p o s tu re  a n d  th e  a c c u s a t i o n s  p u t  t o  h e r?  
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M R  H A R RY R O S E N :    Ye s .  

A D V  T E M B E K A N G C U K A ITO B I :    J u s t  t e l l  m e ?   Wa s  th a t  

a c k n o w le d g e m e n t  o f  d e b t  s ig n e d  th e re  a n d  th e n ?  

M R  H A R RY R O S E N :    N o .  

A D V  T E M B E K A N G C U K A ITO B I :    I t  w a s  s ig n e d  a t  a  l a te r  s ta g e ?  

M R  H A R RY R O S E N :    Ye s .   J a ,  w e  w e re  q u i t e  i n t im a te l y  i n v o l v e d  i n  t h a t  

p a r t i c u la r  c a s e .   J a ,  w e  k n e w  a b o u t  t h e  a m o u n ts  o f  m o n e y  th a t  w a s  

i n v o l v e d  i n  t h i s  p a r t i c u la r  c a s e .  

A D V  T E M B E K A N G C U K A ITO B I :    D id  M e d s c h e m e  w a n t  i t  s i g n e d  th e re  

a n d  th e n  w i th  t h o s e  fo u r  m e n ?   Wa s  th e i r  p ro p o s a l  t h a t :   “W e  h a v e  g o t  10 

a n  A O D .   Yo u  c a n  s ig n  to  m a k e  th e  p ro b le m  g o  a w a y. ”  

M R  H A R RY R O S E N :    N o .   I t  d id  n o t  h a p p e n .   I f  I  u n d e rs to o d  y o u r  

q u e s t i o n  c o r re c t l y.   T h e re  w e re  su b s e q u e n t  m e e t in g s .   T h e re  w e re  

c o r re s p o n d e n c e . . . ( i n te r v e n e s ) .   

A D V  T E M B E K A N G C U K A ITO B I :    I  a m  s a y in g ,  t h a t  a p a r t  f r o m  th e  fa c t  

t h a t  s h e  c a m e  to  re p o r t  t h e  m e n .   I f  i t  w a s  a c c o rd in g  to  M e d s c h e m e ,  

w o u ld  t h e y  h a v e  w a n te d  th e  A O D  s ig n e d  a t  t h a t  m e e t in g ?  

M R  H A R RY R O S E N :    N o .  

M R  A U D IE N C E  M A L U L E K E :    O k a y.   A g a in ,  j u s t  t o  i l l u s t ra te  t h e  p o in t .   

H a r r y  i s  i n t im a te l y  i n v o l v e d .   W h e n  y o u  a re  i n  t h e  c u b i c le  i n  s o m e  o f  20 

t h e s e  fo re n s i c  m e e t in g s ,  i t  h a s  b e e n  i n  s o m e  in s ta n c e s  w h e re  th e  

fo re n s i c  i n v e s t i g a to r  o r  p e rs o n n e l  w o u ld  g o  to  t h e  e x te n t  o f  s a y in g :   

“Yo u  a re  f r a u d u le n t ! ”   Yo u  k n o w,  b e in g  th e  . . . ( i n d i s t i n c t ) .   I t  h a s  

h a p p e n e d .   P e o p le  a re  i n t im id a te d .   T h a t  i s  w h y  w e  n e e d e d  to  m a k e  

th i s  p o in t  t o  y o u .   A n d  I  t h in k  t h i s  p o in t  h a s  –  t h e  o n e  o n  w i th h o ld in g  o f  
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c la im s .   I  t h in k  I  a m  ju s t  g o in g  to  s k ip  o n  i t .   B u t  t h e  a s p e c t  o n  

c o o p e ra t i o n ,  i t  c o m e s  o u t  a s  a  s ta te m e n t  l i k e  th e  o n e  th a t  i s  d i s p la y e d .   

B u t  i n  a c tu a l  s e n s e ,  a s  w e  h a v e  a r t i c u la te d  n o w,  i t  d o e s  n o t  –  

c o o p e ra t i o n  a n d  c o o p e ra t i o n  i s  d i f f e re n t .   T h e  c la w  b a c k s  o n  c la im s  

th a t  h a v e  a l r e a d y  b e e n  p a id .   W e  h a v e  e x a m p le s  o f  i n s ta n c e s  w h e re  a  

p ra c t i t i o n e r  s e e s  a  p a t i e n t .   T h e y  a re  p a id  m o n th s  a f t e r  t h e y  a re  t o ld  

t h a t  t h e y  n e e d  to  p a y b a c k  to  –  a n d  I  w i l l  g i v e  y o u  a n  e x a m p le  o f  a  

s c h e m e ,  F e d h e a l th .   A n d  a  v i c t im ,  C h a i r,  i s  n o n e  o th e r  t h a n  m y s e l f  i n  

t h i s  p a r t i c u la r  i n s ta n c e .   W h e re  o n  th e  3 1 s t  o f  J a n u a ry  –  i s  i t  

2 0 1 7 /2 0 1 8 ?   J a ,  2 0 1 7 /2 0 1 8 .   I  c a n n o t  r e m e m b e r  t h e  y e a r  b u t  I  h a v e  –  10 

w e  w i l l  p ro v id e  a l l  t h a t .   A p a t i e n t  i s  s e e n .   B e n e f i t s  a re  c o n f i rm e d .   

R e fe re n c e  n u m b e r  g i v e n .   T h e n  w e  s e e  th e  p a t i e n t .   S e v e n  d a y s  o r  t e n  

d a y s  l a te r  –  a f t e r  s e v e n  d a y s  th e  c la im  i s  p a id .   I n  A p r i l  t h e n  y o u  

re c e i v e  a  l e t t e r  t h a t  s a y s :   “M o rn in g ,  M r  M a lu le k e .   W e  n e e d  o u r  

R  4 9 5 ,0 0  fo r  t h e  e x a m in a t i o n  th a t  y o u  a c tu a l l y  d id  o n  th i s  m e m b e r  

b e c a u s e  y o u  a re  n o t  e n t i t l e d  f o r  i t  b e c a u s e  1 )  t h e  p a t i e n t  h a s  re s ig n e d  

f r o m  th e  m e d ic a l  s c h e m e  o n  th e  3 1 s t  o f  D e c e m b e r. ”   M y  q u e s t i o n  w o u ld  

n a tu ra l l y  h a v e  b e e n .   I f  i t  w a s  o n  th e  3 1 s t  o f  D e c e m b e r  t h a t  t h e  p a t i e n t  

c a m e  to  m e ,  o n e  d a y  l a te r  a n d  y o u  g i v e  m e  th e  a s s u ra n c e  th a t  t h i s  

m e m b e r  h a s  b e n e f i t .   T h i s  m e m b e r  i s  c o v e re d .   B e c a u s e  i f  I  w a s  n o t  20 

g iv e n  th a t  a s s u ra n c e  I  c o u ld  h a v e  a c te d  d i f f e re n t l y.   I  c o u ld  h a v e  a s k e d  

m e  to  p a y  m e  th e n  a n d  th e re .   B u t  t h a t  d id  n o t  h a p p e n  b e c a u s e  I  w a s  

a s s u re d .    A n d  I  t h in k  th e  p o in t  t h a t  h a s  b e e n  m a d e  a g a in  b y  t h e  

p re s id e n t  o f  t h e  H P C S A th a t  w e  a re  g i v in g  s e rv i c e .   T h in k in g  th a t  w e  

w i l l  b e  re im b u rs e d  a n d  w e  a c tu a l l y  g e t  s u rp r i s e d  a t  t h e  t im e  w h e n  w e  
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a c tu a l l y  r e im b u rs e m e n ts .   I  t h in k  t h e  q u o te -v e ry  w e l l .   T h i s  p a r t i c u la r  

c la u s e .   W h e n  th e y  w e re  c o r re s p o n d in g  w i th  m e .   T h a t  w e  a re  e v o k in g  

S e c t i o n  5 9 .   A n d  I  w o u ld  h a v e  a rg u e d  th a t  I  w a s  e n t i t l e d  to  t h a t  m o n e y  

b e c a u s e  I  h a v e  p ro v id e d  a  s e rv i c e .   I t  i s  t h e  s c h e m e ’s  a d m in i s t r a t i v e  

e r ro r.   A n d  I  t h in k  i f  y o u  w e re  to  re a d  S e c t i o n  5 9  w i th  R e g u la t i o n  6 ,  t h e  

o n u s  b e c o m e s  o n  th e m  to  a c tu a l l y  –  I  m a y  b e  m is in te rp re t i n g  th e s e  

th in g s .   A s  y o u  w o u ld  u n d e rs ta n d .   I  a m  a  p ra c t i t i o n e r.   T h e  o n u s  

b e c o m e s  o n  th e m  to  p ro v e  th a t  I  w a s  n o t  e n t i t l e d  f o r  t h a t  a m o u n t  a s  i t  

w e re .    S o  th a t  h a s  b e e n  th e n  th e  i s s u e .   I n d i re c t  p a y m e n t .   W e  s p o k e  

a b o u t  t h a t  a  l o t  w i t h  t h i s .   W e  ju s t  p a s s  th e  –  i n  t h e  i n te re s t  o f  t im e .   10 

A n d  I  t h in k  th e  g u i l t y  u n t i l  p ro v e n  u n t i l  i n n o c e n t  h a s  b e e n  e x h a u s te d ,  

C h a i r.   I  t h in k  t h i s  p o in t  w a s  a l s o . . . ( i n te r v e n e s ) .   

A D V  A D IL A H A S S IM :    M r  M a lu le k e ,  b e fo re  y o u  m o v e  o n to  t h i s .   C a n  I  

a c tu a l l y  j u s t  t a k e  y o u  b a c k  b e c a u s e  I  s e e  y o u  a re  c h a n g in g  th e m e s .   To  

th e  p o in t  i n  y o u r  w r i t t e n  s u b m is s io n  th a t  w e  h a v e  n o t  p ro p e r l y  c o v e re d  

y e t .   Yo u  h a v e  p re v io u s l y  e x p la in e d  to  u s  h o w  ta r i f f  c o d e s  a re  s e t  b y  a n  

i n d e p e n d e n t  b o d y.   I  j u s t  h a v e  a  c o u p le  o f  m o re  q u e s t i o n s  o n  th a t .   

W h e re  d o  w e  f i n d  t h e  c o d e s  th a t  g o v e rn  o p to m e t r y  i n  t e rm s  o f  w h a t  

p ro c e d u ra l  c o d e s  s h o u ld  b e  u s e d  a n d  a s s o c ia t i v e  t a r i f f s ?   W h ic h  

m a n u a l  i s  a p p l i c a b le ?  20 

M R  A U D IE N C E  M A L U L E K E :    O k a y.   W e  w o u ld  a n s w e r  i n  t h i s  m a n n e r  

t h a t  t h e  ta r i f f  c o d e s  –  n o t  t h e  ta r i f f  c o d e s .   T h e  c o d e s  fo r  o p to m e t r y  a re  

a v a i l a b le  o n  o u r  w e b s i t e .   W e  w i l l  m a k e  th o s e  a v a i l a b le .   B e c a u s e  o f  

t h e  fa c t  t h a t  w e  h a v e  m e n t io n e d  h e re  th a t  w e  a re  n o t  i n v o l v e d  i n  t h e  

ta r i f f s .   W e  d o  n o t  h a v e  a  f i l e  p e r  s e  a s  t h e  a s s o c ia t i o n  to  s a y  th a t  
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t h e s e  a re  th e  ta r i f f s  t h a t  c a n  a p p ly  t o  t h i s  s p e c i f i c  c o d e .   B u t  i t  i s  s a fe  

i n s o fa r  a s  to  s a y  th a t  t h e re  i s  a  n u m b e r  o f  g u id e l i n e s  th a t  a re  a v a i l a b le  

i n  t h e  m a rk e t  t h a t  a re  d o n e  i n d e p e n d e n t l y  o f  o u rs e l v e s .   T h e re  i s  a  f i l e  

c a l l e d  O p t i c a l  A s s i s ta n t .   I t  i s  d o n e  b y  a  c o m p a n y  c a l l e d  S B  M e d ia .   B u t  

s o m e  s c h e m e s  h a v e  a p p l i e d  c o d e s .   I  m e a n ,  t a r i f f s .   To  o u r  s a m e  S A O A 

C o d e s  th a t  w e  a c tu a l l y  s p e a k  to .   O p te l ,  i t s  t a r i f f s .   D i s c o v e ry  h a s  i t s  

t a r i f f s  a n d  s o  fo r th  a n d  s o  f o r th .   T h a t  w e  c a n  m a k e  a v a i l a b le .  

A D V  A D IL A H A S S IM :    T h a n k  y o u .   A n d  th e n  j u s t  t o  g o  to  y o u r  w r i t t e n  

s u b m is s io n .   Yo u  s a y :  

“T h e  re fe re n c e  to  c o d e s  re la te s  to  a l l e g a t i o n s  th a t  m e d ic a l  a id  10 

s c h e m e s  in  q u e s t i o n  a re  re fu s in g  to  p a y  c e r ta in  t a r i f f  c o d e s .   

I n s te a d ,  t h e s e  s c h e m e s  a re  s a id  t o  b e  a d v i s in g  p ra c t i t i o n e rs  t o  

b i l l ,  u s in g  o th e r  c o d e s ,  r e s u l t i n g  i n  a  s i t u a t i o n  w h e re  th e s e  

p ra c t i t i o n e rs  a re  e n c o u ra g e  o r  f o r c e d  i n  c o m m i t t i n g  f r a u d u le n t  

a c t s . ”    

 A g a in ,  I  a m  s o r r y.   I  c a n n o t  g i v e  y o u  th e  p a g e  n u m b e r.   B u t  a s  

I  u n d e rs ta n d  th e  s u b m is s io n .   Yo u  h a v e  y o u r  o w n  c o d e s .   T h e re  a re  

o th e r  c o d e s  i n  t h e  m a rk e t  a n d  o f  p e r t i n e n c e  h e re  i s  t h a t  s c h e m e s  a t  

a d v i s in g  o p to m e t r i s t s  t o  u s e  c o d e s  w h ic h  y o u  th e n  c o n s id e r  t o  b e  c o d e s  

w h ic h  a re  i n c o r re c t  a n d  th e re fo re ,  a re  s u g g e s t i n g  th a t  y o u  a re  20 

c o m m i t t i n g  a  f r a u d u le n t  a c t .   C a n  y o u  g i v e  u s  o r  c o n f i rm  th a t  a n d  g i v e  

u s  s p e c i f i c  e x a m p le s ,  p le a s e ?  

M R  A U D IE N C E  M A L U L E K E :    O k a y.   T h e re  w i l l  b e  tw o  e x a m p le s  to  t h i s .   

A s  i t  w e re .   T h e  c o d e s  th a t  w e  a c tu a l l y  h a v e  m a d e  a v a i l a b le  a re  q u i t e  

c o m p re h e n s iv e  a n d  s p e c i f i c  t o  a  p ro d u c t .   S o  w h e n  w e  s a y  th a t  
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A d v o c a te  W i l l i a m s  h a s  c o n s u l te d  a n d  w e  a re  g o in g  to  p re s c r ib e  fo r  h e r  

a  s p e c i f i c  m u l t i - f o c a l  o r  b i - f o c a l  l e n s  w i th  s p e c i f i c  p ro p e r t i e s ,  t h e re  i s  a  

s p e c i f i c  c o d e  fo r  t h a t .   T h a t  i s  u n iq u e  fo r  t h a t  p a r t i c u la r  p ro d u c t .   S o  

th e re  w i l l  b e  s c h e m e s  a n d  o r  a d m in i s t r a to r s  t h a t  w i l l  n o t  w a n t  t o  u s e  

th e  c o d e s  th a t  w e  a re  re fe r r i n g  to  t h a t  h a s  d i r e c t  im p l i c a t i o n  i n to  w h a t  

e x a c t l y  i s  t h e  m a te r ia l  t h a t  w e  a re  a c tu a l l y  p re s c r ib in g .   A t  w h ic h  p o in t ,  

y o u  a re  g o in g  to  u s e  a  c a te g o ry  a n d  th e n  a  s u b -c a te g o ry  w h ic h  i s  n o t  

s p e c i f i c  t o  t h e  s p e c i f i c  m a te r ia l  t h a t  w e  a re  p re s c r ib in g .   U n t i l  r e c e n t l y,  

f o r  e x a m p le ,  G e m s  w a s  n o t  u s in g  i n  p a r t i c u la r  t h e  n e w  –  th e  u p d a te d  

c o d e  s t ru c tu re  th a t  w e  h a v e  i n  t h e  m a rk e t .   T h e y  c o n t i n u e d  to  u s e  th e  10 

o ld  c o d e s  th a t  w e re  e n d e d  in  2 0 0 7 .   S o r r y,  2 0 1 7 ,  M a y.   As  a  resu l t  there  

wou ld  have  been updates  in  September  –  September  2017,  January  2018,  

May and September,  so  i f  and  when you  use  the  codes  on  an  updated  

mater ia l ,  you  do  no t  have  a  code to  ac tua l l y  use  fo r  tha t  spec i f i c  mater ia l  

tha t  you  have  used because i t  i s  no t  on  the  l i s t ,  i t  i s  no t  updated .   As  a  

resu l t ,  you  a re  go ing  to  use  a  neares t ,  a  c loses t  code or  a  non-spec i f i c  

code,  wh ich  to  us ,  does  no t  necessar i l y  represent  the  exac t ,  so  j a .   So  

what  i s  on  the  c la im is  no t  necessar i l y  what  i s  be ing  p rov ided  fo r.  

ADV KELLY WILLIAMS:    Thank  you ,  so  I  unders tand  th is  re la tes  a l l  to  

mu l t i - foca l  lenses  and what  codes  a re  used fo r  tha t?   Or  i s  tha t  i t?   20 

MR DOLLARS BOLOKA :    A l l  l enses ,  I  jus t  made an  example  on  mu l t i -

foca l .   A l l  l ens  ca tegor ies .    

ADV KELLY WILLIAMS:    I  j us t  want  to  be  c lear,  jus t  in  re la t ion  to  the  

example  tha t  you  gave  me,  so  I  unders tand  tha t  app l ies  to  a l l  l enses ,  

there  wou ld  be  updates  and  you  obv ious ly  have  to  use  the  updated  code 
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i n  o rder  to  be  accura te ,  and  med ica l  schemes may,  in  th is  case ,  GEMS 

may no t  have  inc luded the  updated  code in  the i r  par t i cu la r  re imbursement  

mode ls ,  bu t  jus t  in  re la t ion  to  th is  spec i f i c  example ,  so  fo r  mu l t i - foca l  

lenses ,  i s  i t  t rue  tha t  there  was  a  code in  2017 tha t  GEMS cont inued to  

use  tha t  then  you  cou ld  no t  use  an  accura te  code fo r  in  2018?  I  am 

look ing  o r  spec i f i cs  tha t  i s  what  I  am ge t t ing  a t .   Because we run  the  r i sk  

o f  be ing  too  genera l  and  then  there fo re  mak ing  fac tua l  m is takes .  

MR DOLLARS BOLOKA :    Because a  par t i cu la r,  say  mu l t i foca l  lens  f rom 

a  par t i cu la r,  le t  us  take  a  new en t rance  in to  the  marke t .   

ADV TEMBEKA NGCUKAITOBI:    No ,  no ,  Mr  Do l la rs ,  answer  the  10 

ques t ion .  

MR DOLLARS BOLOKA :    No ,  I  am g iv ing . . . ( in te rvenes) .  

ADV KELLY WILLIAMS:    I  j us t  want  one  spec i f i c  example  and ,  as  I  

unders tood  you  were  g iv ing  me th is  spec i f i c  example  in  re la t ion  to  

mu l t i foca l  lenses ,  and  the  cod ing  in  re la t ion  to  tha t?  

MR DOLLARS BOLOKA :    Yes ,  yes ,  i t  means  then  tha t  the  code tha t  we 

w i l l  use  i t  i s  no t  necessar i l y  the  exac t  code tha t  you  w i l l  have  ac tua l l y  

p rov ided .   Bu t  you  wou ld  have  then  had to  use  a  code fo r  any  o ther  

mater ia l ,  you  know,  any  o ther  mater ia l ,  i t  i s  no t  the  mater ia l  tha t  we ta lk  

about .  20 

ADV TEMBEKA NGCUKAITOBI:    No ,  Mr  Do l la rs ,  look ,  le t  us  do  th is .   You 

have  sa id  to  us  tha t  GEMS was us ing  an  ou tda ted  code in  2017,  wh ich  

was  incons is ten t  w i th  2018 c la ims,  and  as  a  consequence,  were  re fus ing  

to  re imburse  based on  the  new codes ,  i s  tha t  t rue  o r  no t?  

MR DOLLARS BOLOKA :    We can argue i t  i s  t rue .  
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ADV KELLY WILLIAMS:    In  re la t ion  to  what  p roduc t  and  code? 

MR DOLLARS BOLOKA :    Any  o f  the  p roduc ts  tha t  were  no t  necessar i l y  

on  the  code l i s t ing ,  be fo re  the  t ime o f  the  imp lementa t ion  o f  the  new 

codes .  

ADV KELLY WILLIAMS:    Wou ld  tha t  inc lude  mu l t i foca l  lenses?  

MR DOLLARS BOLOKA :    A l l  l ens  ca tegor ies .  

ADV KELLY WILLIAMS:    So  i s  your  answer  yes?  

MR DOLLARS BOLOKA :    Yes .  

ADV KELLY WILLIAMS:    Thank  you .  

ADV TEMBEKA NGCUKAITOBI:    You may proceed,  assume tha t  we are  10 

aware  o f  the  p rov is ions  o f  PRACA,  we are  aware  o f  the  p rov is ions  o f  the  

Prevent ion  and Combat ing  o f  cor rup t  Ac t i v i t ies  Ac t ,  you  can  assume tha t ,  

so  con t inue  w i th  your  p resenta t ion .  

MR AUDIENCE MALULEKE:    :    Ja ,  and  I  th ink ,  we have  made tha t  po in t .   

Ja ,  I  th ink  th is  po in t  on  AOD’s  was  exhaus ted  as  we l l .   The  p res iden t  w i l l  

con t inue  f rom here .  

ADV TEMBEKA NGCUKAITOBI:    Mr  Do l la rs ,  i s  tha t  you? 

MR HARRY ROSEN :    Sor ry  Cha i r,  i f  I  may  jus t  make a  po in t .  

ADV TEMBEKA NGCUKAITOBI:    Oh,  the  o ther  p res iden t .  

MR HARRY ROSEN :    A very  qu ick  one  j a .   Jus t  to  go  back  to  the  v ideo ,  I  20 

obv ious ly  re fe r  to  the  gender  o f  men,  f rom our  po in t  o f  the  in t im ida t ion  

was  the  four  employees ,  I  jus t  wanted  to  make tha t  po in t ,  i r respec t i ve  i f  i t  

was  be tween male  o r  female ,  female ,  female  on ly,  I  j us t  ment ioned men ,  I  

jus t  wanted  to  make tha t  po in t .   Thank  you .  
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MR DOLLARS BOLOKA :    I t  was  qu i te  an  impor tan t  po in t  to  make.   In  

ac tua l  fac t ,  I  am no t  con t inu ing  Cha i rperson ,  I  am conc lud ing .    

ADV TEMBEKA NGCUKAITOBI:    We s t i l l  have  a  s l ide ,  what  i s  the  s l ide ,  

adver t i s ing ,  tou t ing ,  and  canvass ing? 

MR DOLLARS BOLOKA :    Oh,  we d id  no t  speak  to  tha t .   A l r igh t ,  yes ,  I  

covered  a  l i t t l e  b i t  on  the  open ing  on  the  i ssue  o f  tou t ing  and  canvass ing  

wh ich  i s  a  v io la t ion  o f  the  e th ica l  ru le  f rom the  HPCSA.   So ,  in  the  ma in  i t  

s t i l l  speaks  about  the  SMS tha t  pa t ien t  w i l l  rece ive  a t  the  moment  you  a re  

s i t t i ng  in  my prac t i ce ,  I  have  ca l led  the  scheme to  con f i rm your  benef i t s ,  

you  ge t  an  sms to  say  tha t ,  I  have  go t  one  tha t  un fo r tuna te ly  a  pa t ien t  o f  10 

mine sen t  wh i le  he  was  sea ted  in  my prac t i ce ,  and  he  has  been someone 

who had been consu l t ing  w i th  me fo r  about  four,  f i ve  years .   So  he  was  

qu i te  surpr ised  tha t  why  i s  i t  now tha t  when he  i s  supposed to  come and 

consu l t  w i th  me an  sms comes in ,  i t  was  h im and the  w i fe ,  an  sms comes 

in  to  say  tha t  he  i s  about  to  say  tha t  he  i s  about  to  consu l t  w i th  an  ou t -o f -

ne twork  p rov ider,  i t  i s  exac t l y  tha t .   A med ica l  a id  benef i t  enqu i ry  has  

been made on  your  p ro f i le  by  an  ou t -o f -ne twork  p rov ider.   Your  f rame 

benef i t  i s  43% more  i f  you  v is i t  an  in -ne twork  p rov ider,  c l i ck  here  to  f ind  a  

p rov ider,  and  there  i s  a  l i nk  tha t  i s  supp l ied  on  the  message.   And the  l ink  

has  go t  a l l  those  in -ne twork  p rov iders .   So  in  the  ma in  i t  means  tha t  20 

those  ne twork  p rov iders  who are  on  tha t  l i nk  a re  be ing  tou ted  fo r  and  

canvassed fo r,  whether  they  have  agreed on  the  tou t ing  and  canvass ing ,  

i s  an  i r re levan t  mat te r  i f  i t  comes here ,  bu t  we are  qu i te  aware  because 

we have lodged a  compla in t  w i th  the  HPCSA about  th is ,  and  they  a re  

look ing  in to  the  mat te r  on  tha t .   So ,  bu t  our  po in t  i s ,  as  a  p rac t i t i oner,  i f  
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you are  ou ts ide ,  i f  you  a re  ou t  o f  the  ne twork  you  a re  compromised  

because your  pa t ien t  w i l l  rece ive  those  type  o f  messages .   I f  you  a re  in -

ne twork ,  you  a re  compromised  because our  regu la to r  w i l l  come a f te r  you  

on  tha t .   So ,  in  the  ma in ,  tha t  was  the  i ssue  on  tou t ing  and  canvass ing .   

And we want  to  take  th is  oppor tun i ty  to  thank  you  fo r  a f fo rd ing  us  and we 

do  know tha t  some o f  the  i ssues  migh t  no t  be  fa l l i ng  w i th in  the  TOR’s  bu t  

as  we have  ment ioned,  we have  go t  qu i te  t remendous  hope in  the  pane l  

and  we w ish  you  a l l  the  bes t  as  you  con t inue .  

ADV TEMBEKA NGCUKAITOBI:    Thank  you ,  thank  you  to  you ,  Mr  

Pres iden t  and  to  your  assoc ia t ion  fo r  the  wr i t ten  submiss ion  and your  o ra l  10 

presenta t ions  th is  morn ing .   We w i l l  be  send ing  you  fu r ther  reques ts  fo r  

in fo rmat ion  on  some o f  the  i tems we have  been d iscuss ing  today,  

spec i f i ca l l y  on  the  spec i f i c  ins tances  o f  the  p rac t i t i oners  and  the  way  they  

re la ted  to  the  schemes and o f  course ,  we wou ld  be  look ing  fu r ther  in to  

tha t  v ideo  inc iden t .   Bu t  fo r  now,  thank  you  fo r  your  p resenta t ion .   So ,  the  

enqu i ry  w i l l  then  ad journ  un t i l  one  o ’c lock  when Advocate  Trengrove  w i l l  

be  p resent ing  on  the  lega l  mean ing  o f  rac ia l  p ro f i l i ng .  

INQUIRY ADJOURNS 

INQUIRY RESUMES 

A D V  T E M B E K A N G C U K A ITO B I :   A d v o c a te  W im  Tre n g o v e  S C  w h o  i s  a n  20 

e x p e r t  i n  m a n y  a re a s  o f  t h e  l a w  a n d  in c lu d in g  th e  c o n s t i t u t i o n  i t s e l f .   

H e  i s  g o in g  to  b e  ta k in g  u s  th ro u g h  th e  l e g a l  im p l i c a t i o n s  o f  w h a t  h a s  

b e e n  re fe r re d  to  a s  ra c ia l  p ro f i l i n g .   M r  Tre n g o v e ,  I  s e e  th a t  y o u  h a v e  

b e e n  m u l t i p l i e d  t h re e  t im e s .  

A D V  W IM  T R E N G O V E :   Yo u  w a n t  ( i n d i s t i n c t  –  m ic ro p h o n e  n o t  o n ) .  



CMS SECTION 59 INVESTIGATION 23 AUGUST 2019 – DAY 8 
 

Page 74 of 122 
 

A D V  T E M B E K A N G C U K A ITO B I :   N o ,  j a ,  I  s u p p o s e  . . . ( i n te r v e n e s ) .  

A D V  K E L LY W IL L IA M S :   Yo u ’ l l  n e e d  to  p u t  y o u r  m ic  o n ,  M r  Tre n g o v e .  

A D V  T E M B E K A N G C U K A ITO B I :   A l r i g h t ,  s o  y o u ’v e  b e e n  c a l l e d  a s  a n  

e x p e r t  s o  n o  p o in t  i n  s w e a r in g  y o u  i n  s o  j u s t  t a k e  u s  t h ro u g h  y o u r  

p re s e n ta t i o n .  

A D V  W IM  T R E N G O V E :   C h a i r,  m a y  I  h a n d  u p  e x t ra c t s  f r o m  th e  

c o n s t i t u t i o n ,  t h e  E q u a l i t y  A c t  a n d  tw o  c a s e s  to  w h ic h  I  s h a l l  r e fe r.   A n d  

l e t  m e  p e rh a p s  j u s t  f r a m e  w h a t  i t  i s  t h a t  I  a m  g o in g  to  a d d re s s .   To  

m a k e  i t  c l e a r  t h a t  i t ’ s  a  v e ry  l im i te d  to p i c ,  a s  I  u n d e rs ta n d  i t .   I  w i l l  

s p e a k  o n l y  a b o u t  u n fa i r  d i s c r im in a t i o n  o n  th e  g ro u n d s  o f  r a c e  a n d  th e n ,  10 

i n  d o in g  s o ,  d e a l  p a r t i c u la r l y  w i th  tw o  s u b -q u e s t i o n s  a n d  th e  o n e  i s  t h e  

d i f f e re n c e  b e tw e e n  d i r e c t  a n d  i n d i re c t  d i s c r im in a t i o n .   A n d  s e c o n d ly,  

t h e  re le v a n c e  a n d  ro le  o f  i n te n t i o n  i n  a s s e s s in g  d i s c r im in a t i o n .   N o w  

d i s c r im in a t i o n  m a y  b e  c o m m i t t e d  b y  a  l a w  o r  b y  c o n d u c t  a n d  I  a m  n o t  

a u  fa i t  w i t h  t h e  i n t r i c a c ie s  o f  y o u r  e n q u i r y  b u t  I  w i l l  t a k e  t h e  e x a m p le  o f  

c o n d u c t  b e c a u s e  i t  m ig h t  b e  o f  c lo s e r  re le v a n c e  to  y o u .   L e t ’s  c a l l  i t  a  

p o l i c y.   Q u e s t i o n  i s  w h e th e r  a n y  p a r t i c u la r  p o l i c y  c o n s t i t u te s  u n fa i r  

d i s c r im in a t i o n  a n d  th e  w a y  i n  w h ic h  I  p ro p o s e  to  a p p ro a c h  i t  i s  f i r s t l y  t o  

l o o k  a t  t h e  c o n s t i t u t i o n ,  w h a t  i t  s a y s  a b o u t  u n fa i r  r a c e  d i s c r im in a t i o n ,  

t h e n  to  l o o k  a t  tw o  o f  t h e  l e a d in g  c a s e s  w h ic h  h a v e  c re a te d  th e  20 

f r a m e w o rk  fo r  t h e  re g u la t i o n  o f  u n fa i r  r a c e  d i s c r im in a t i o n  a n d  th e n  i n  

t h e  l i g h t  o f  t h a t  b a c k g ro u n d ,  t h e  c o n s t i t u t i o n  a n d  th e  c a s e s ,  t o  l o o k  a t  

t h e  E q u a l i t y  A c t  t o  s e e  h o w  i t  a d d re s s e s  u n fa i r  r a c e  d i s c r im in a t i o n .   S o  

w h a t  I ’ l l  d o  i s ,  t o  s ta r t  t h e n  w i th  t h e  c o n s t i t u t i o n .   I  g a v e  y o u  a  c o p y  o f  

a n  e x t ra c t  f r o m  th e  c o n s t i t u t i o n  a n d  I  m e re l y  p o in t  t o  t h e  fo l l o w in g  
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p ro v i s io n s .   A g o o d  s ta r t i n g  p o in t  i s  p e rh a p s  S e c t i o n  1 B  b e c a u s e  i t  

m a k e s  i t  c l e a r  t h a t  n o n - ra c ia l i s m  i s  a  f o u n d in g  v a lu e  o f  o u r  s o c ie t y  a n d  

o u r  c o n s t i t u t i o n  a n d  i t  i s  i n  t h e  l i g h t  o f  t h a t  e le v a te d  im p o r ta n c e  o f  t h a t  

v a lu e  th a t  t h e  e n q u i r y  i n to  u n fa i r  r a c e  d i s c r im in a t i o n  s h o u ld  b e  

a p p ro a c h e d .   T h e n  th e re  i s  S e c t i o n  8  w h ic h  i s  o f  m a rg in a l  r e le v a n c e  

a n d  p a r t i c u la r l y  S e c t i o n  8 (2 )  w h ic h  m a k e s  i t  c l e a r  t h a t  a l t h o u g h  th e  

c o n s t i t u t i o n  g e n e ra l l y  a p p l i e s  to  t h e  s ta te ,  s o m e  o f  i t s  p ro v i s io n s  m a y  

a l s o  a p p ly  t o  p r i v a te  i n d i v id u a ls  s o  th a t  i n  t h e  c o n te x t  o f  a n  i n q u i r y  

s u c h  a s  th i s ,  t h e  c o n s t i t u t i o n  m a y  i n  c e r ta in  c i r c u m s ta n c e s  a p p ly  

d i r e c t l y  t o  h e a l t h c a re  fu n d e rs .   W e  g e t  t h e n  to  t h e  re a l l y  im p o r ta n t  10 

s e c t i o n ,  s e c t i o n  9 ,  t h e  e q u a l i t y  s e c t i o n ,  a n d  a s  I  s a id ,  I  a m  g o in g  to  

f o c u s  o n  u n fa i r  r a c e  d i s c r im in a t i o n  a n d  I  a m  n o t  g o in g  to  d e a l  w i t h  

e q u a l i t y  g e n e ra l l y  b u t  i t  i s  o f  s o m e  re le v a n c e  to  s ta r t  w i t h  t h e  f i r s t  a n d  

s e c o n d  s u b -s e c t i o n s  o f  S e c t i o n  9  w h ic h  d e a l  w i th  t h e  r i g h t  o f  e q u a l i t y.    

1  s a y s :  

“E v e ry o n e  i s  e q u a l  b e fo re  th e  l a w  a n d  h a s  th e  r i g h t  t o  e q u a l  

p ro te c t i o n  a n d  b e n e f i t  o f  t h e  l a w. ”  

2  s a y s :  

“E q u a l i t y  i n c lu d e s  th e  fu l l  a n d  e q u a l  e n jo y m e n t  o f  a l l  r i g h t s  

a n d  f r e e d o m s ,  p ro m o te  th e  a c h ie v e m e n t  o f  e q u a l i t y,  l e g i s la t i v e  20 

a n d  o th e r  m e a s u re s  d e s ig n e d  to  p ro te c t  o r  a d v a n c e  p e rs o n s  o r  

c a te g o r ie s  o f  p e rs o n s ,  d i s a d v a n ta g e d  b y  u n fa i r  d i s c r im in a t i o n  

m a y  b e  ta k e n . ”  

 F o r  o u r  p u rp o s e s  th e  re le v a n c e  o f  t h e s e  e q u a l i t y  p ro v i s io n s  i s  

t h a t  t h e y  m a k e  i t  c l e a r  t h a t  w h a t  t h e  c o n s t i t u t i o n  g u a ra n te e s  i s  
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s u b s ta n t i v e  e q u a l i t y,  n o t  m e re  fo rm a l  e q u a l i t y.   S o  w e  lo o k  a t  

s u b s ta n c e ,  w e  lo o k  a t  r e a l i t y,  w e  l o o k  a t  im p a c t  a n d  n o t  m e re  w o rd s .   

T h e re  i s  t h e n  tw o  p ro v i s io n s  th a t  p ro h ib i t  u n fa i r  d i s c r im in a t i o n ,  3  a n d  4 .   

T h e  f i r s t  a p p l i e s  t o  t h e  s ta te  a n d  th e  s e c o n d  to  e v e ry b o d y  e l s e .   S o  w e  

w i l l  b e  i n  t h e  e v e ry b o d y  e l s e  c a te g o ry,  t h a t ’s  4 ,  b u t  l e t  m e  b y  w a y  o f  

b a c k g ro u n d  s ta r t  w i t h  3  a n d  p o in t  o u t  t h a t  i t  i s  a  p ro h ib i t i o n  u p o n  th e  

s ta te  w h ic h  s a y s  i t  m a y  n o t  u n fa i r l y  d i s c r im in a te  d i r e c t l y  o r  i n d i r e c t l y  

a g a in s t  a n y o n e  o n  o n e  o r  m o re  g ro u n d s  i n c lu d in g  ra c e .   S o  l e t  m e  –  

a n d  th e n  a  n u m b e r  o f  o th e r  g ro u n d s  a re  m e n t io n e d .   S o  ra c e  i s  o n e  o f  

t h e  s p e c i f i e d  g ro u n d s  o f  d i s c r im in a t i o n  w h ic h  i s  p ro h ib i t e d  a n d  i n  t h i s  10 

p ro v i s io n  –  b u t  o n  th i s  p ro v i s io n ,  t h e  o n e  th a t  a p p l i e s  t o  t h e  S ta te ,  

u n fa i r  d i s c r im in a t i o n  i s  p ro h ib i t e d  n o t  o n l y  o n  th e  s p e c i f i e d  g ro u n d s  b u t  

o n  –  b u t  a l s o  o n  th e  s p e c i f i e d  g ro u n d s ,  s o  i t  i s  n o t  a  c lo s e d  c a te g o ry  o f  

p ro h ib i t e d  g ro u n d s .   Yo u  th e n  g e t  t o  t h e  o n e  th a t ’s  d i r e c t l y  r e le v a n t  t o  

u s  a n d  th a t  i s  s u b  4 .   I t  a p p l i e d  to  e v e ry b o d y  i n c lu d in g  h e a l t h c a re  

p ro v id e rs ,  i t  s a y s :   

“N o  p e rs o n  m a y  u n fa i r l y  d i s c r im in a te  d i r e c t l y  o r  i n d i re c t l y ”  

T h e re  I  a g a in  t h a t  p h ra s e  w h ic h  s p e a k s  d i r e c t l y  t o  o n e  o f  t h e  

q u e s t i o n s  o f  m y  b r ie f .  

“N o  p e rs o n  u n fa i r l y  d i s c r im in a te  d i r e c t l y  o r  i n d i r e c t l y  a g a in s t  20 

a n y o n e  o n  o n e  o r  m o re  g ro u n d s  i n  t e rm s  o f  s u b -s e c t i o n  3 .   

N a t i o n a l  l e g i s la t i o n  m u s t  b e  e n a c te d  to  p re v e n t  o r  p ro h ib i t  

u n fa i r  d i s c r im in a t i o n . ”  

 S o  i n  t h i s  c a s e  th i s  a p p l i e s  t o  e v e ry b o d y,  n o t  o n l y  a g a in s t  t h e  

s ta te ,  t h e  p ro h ib i t i o n  i s  a l s o  o n e  o f  d i r e c t  o r  i n d i r e c t  d i s c r im in a t i o n  a n d  
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i t  i s  c o n f i n e d  to  t h e  e n u m e ra te d  o r  t h e  sp e c i f i e d  g ro u n d ,  n o  l o n g e r  

i n c lu d in g ,  s o  i t  i s  a  c lo s e d  l i s t  o f  g ro u n d s  u p o n  w h ic h  th e re  m a y  b e  n o  

d i s c r im in a t i o n .    A n d  th e n  l a s t  p ro v i s io n  o f  S e c t i o n  9  i s  ( 5 )  w h ic h  i s  

r e le v a n t  t o  o u r  e n q u i r y  a n d  i t  s a y s :  

“D i s c r im in a t i o n  o n  o n e  o r  m o re  o f  t h e  g ro u n d s  l i s te d  i n  

s u b s e c t i o n  3  i n  u n fa i r  u n le s s  i t  i s  e s ta b l i s h e d  th a t  t h e  

d i s c r im in a t i o n  i s  f a i r. ”  

 I n  o th e r  w o rd s ,  o n c e  th e re  i s  d i s c r im in a t i o n  o n  a  s p e c i f i e d  

g ro u n d  th e n  th e  d i s c r im in a t i o n  i s  p re s u m e d  to  b e  u n fa i r  u n le s s  t h e  

p e rp e t ra to r  d i s c h a rg e s  th e  o n u s  o f  p ro v in g  th a t  i t  i s  n o t .   S o  m u c h  th e n  10 

f o r  t h e  c o n s t i t u t i o n .   I f  I  m a y  th e n  g o  to  t h e  tw o  c a s e s  w h ic h  I  h a v e  s a id  

c re a te d  th e  s t ru c tu re  u n d e r  w h ic h  th e s e  p ro v i s io n s  a re  a p p l i e d .   T h e  

f i r s t  i s  H a rk s e n ’s  c a s e ,  i t ’ s  H a rk s e n  v  L a n e  1 9 9 8 (1 )  S A p a g e  3 0 0 ,  a  

j u d g m e n t  o f  t h e  C o n s t i t u t i o n a l  C o u r t  i n  w h ic h  i t  a n a l y s e d  th e  e q u a l i t y  

p ro v i s io n s  i n  S e c t i o n  8  o f  t h e  i n te r im  c o n s t i t u t i o n  b u t  y o u  c a n  a c c e p t  

t h a t  t h i s  c a s e  a n d  w h a t  i t  s a id  a b o u t  e q u a l i t y  u n d e r  i n te r im  c o n s t i t u t i o n  

a re  e q u a l l y  a p p l i c a b le  t o  t h e  f i n a l  c o n s t i t u t i o n  fo r  tw o  re a s o n s .   T h e  

f i r s t  i s  t h a t  t h e  C o n s t i t u t i o n a l  C o u r t  h a s  s a id  s o  o n  a  n u m e ro u s  o f  

t im e s ,  s o  w e  h a v e  i t  o n  th e  h ig h e s t  a u th o r i t y  t h a t  t h i s  i s  s t i l l  t h e  

a u th o r i t a t i v e  a n a ly s i s  o f  t h e  e q u a l i t y  p ro v i s io n  n o t  o n l y  u n d e r  t h e  20 

i n te r im  c o n s t i t u t i o n  b u t  a l s o  u n d e r  t h e  f i n a l  c o n s t i t u t i o n .   A n d  th e  

s e c o n d  i s  t h a t  y o u  w i l l  s e e  th a t  t h e  f i n a l  c o n s t i t u t i o n  h a s  i n  f a c t  

a d o p te d  i t s  f o rm u la t i o n  w i th  t h e  H a rk s e n  s t ru c tu re  i n  m in d ,  r e in fo r c in g  

th e  C o n s t i t u t i o n a l  C o u r t ’s  f i n d in g  th a t  H a rk s e n  i s  s t i l l  g o o d  l a w.   A n d  

w h a t  H a rk s e n  d id  w a s  to  a n a ly s e  th e  m e th o d  b y  w h ic h  o n e  d e te rm in e s  



CMS SECTION 59 INVESTIGATION 23 AUGUST 2019 – DAY 8 
 

Page 78 of 122 
 

w h e th e r  i n  a n y  p a r t i c u la r  c a s e  u n fa i r  d i s c r im in a t i o n  h a s  b e e n  

c o m m i t te d .   I t  d o e s  s o  f r o m  p a ra g ra p h  4 3  b u t  t h e n  a f t e r  a n  e x h a u s t i v e  

a n a ly s i s  s u m m a r i s e s  i t s  c o n c lu s io n s  i n  p a ra g ra p h  5 4  a n d  i f  I  m a y  j u s t  

r e a d  a  fe w  o f  t h e  c ru c ia l  s n a tc h e s  o f  p a ra g ra p h  5 4  b e c a u s e  th e y  a re  

u l t im a te l y  t h e  s t r u c tu re  t h a t  w e ’ re  c o n c e rn e d  w i th .  

 P a ra g ra p h  5 4  s a y s  th e  fo l l o w in g :  

“A t  t h e  c o s t  o f  r e p e t i t i o n  i t  m a y  a s  w e l l  b e  to  t a b u la te  t h e  

s ta g e s  o f  i n q u i r y  w h ic h  b e c o m e  n e c e s s a ry  w h e re  a n  a t ta c k  i s  

m a d e  o n  a  p ro v i s io n  i n  r e l i a n c e  o n  S e c t i o n  8  o f  t h e  i n te r im  

c o n s t i t u t i o n .   T h e y  a re :  10 

1 .  D o e s  th e  p ro v i s io n  d i f f e re n t i a te  b e tw e e n  p e o p le  o r  

c a te g o r ie s  o f  p e o p le ?  “  

T h a t ’s  t h e  f i r s t  q u e s t i o n  a n d  I ’ l l  c o m e  b a c k  to  i t .   I n  ( b ) .  

“D o e s  th e  d i f f e re n t i a t i o n  a m o u n t  t o  u n fa i r  d i s c r im in a t i o n ?   T h i s  

re q u i re s  a  tw o  s ta g e  a n a ly s i s .  

F i r s t l y,  d o e s  th e  d i f f e re n t i a t i o n  a m o u n t  t o  d i s c r im in a t i o n ?   I f  i t  

i s  o n  a  s p e c i f i e d  g ro u n d  th e n  d i s c r im in a t i o n  w i l l  h a v e  b e e n  

e s ta b l i s h e d . ”  

A n d  th e n  s u b  2 :  

“ I f  t h e  d i f f e re n t i a t i o n  a m o u n ts  t o  d i s c r im in a t i o n ,  d o e s  i t  a m o u n t  20 

t o  u n fa i r  d i s c r im in a t i o n ?   I f  i t  h a s  b e e n  fo u n d  to  b e  o n  a  

s p e c i f i e d  g ro u n d  th e n  u n fa i rn e s s  w i l l  b e  p re s u m e d .   I f  i t  i s  o n  

a n  u n s p e c i f i e d  g ro u n d … ”  

W e l l ,  I  d o n ’ t  n e e d  to  re a d  th e  re s t ,  w e ’ re  d e a l i n g  w i t h  r a c e  

d i s c r im in a t i o n  w h ic h  i s  a  s p e c i f i e d  g ro u n d .   S o  th i s  i s  a c tu a l l y  a  v e ry  
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s im p le  s t ru c tu re .   I f  I  m a y  re d u c e  i t  t o  i t s  e s s e n t i a l  s te p s  i n  a n  e n q u i r y  

w h e th e r  a  p o l i c y  c o n s t i t u te s  u n fa i r  r a c e  d i s c r im in a t i o n ,  t h e  f i r s t  

q u e s t i o n  i s ,  d o e s  i t  d i f f e re n t i a te  a g a in s t  p e o p le ?   A n d  to  d e te rm in e  

d i f f e re n t i a t i o n ,  o n e  l o o k s  a t  i t s  im p a c t ,  n o t  i t s  l a n g u a g e .   T h e  q u e s t i o n  

i s  n o t  m e re l y  i s  i t  o n  i t s  f a c e  –  d o e s  i t  o n  i t s  f a c e  d i f f e re n t i a te ,  y o u  a s k  

–  b e c a u s e  w e ’ re  c o n c e rn e d  w i th  s u b s ta n c e  a n d  n o t  w o rd s  –  y o u  a s k  

y o u rs e l f  d o e s  i t  d i s p ro p o r t i o n a te l y  im p a c t  o n  s o m e  p e o p le  ra th e r  t h a n  

o th e rs ?   S o  th a t ’s  t h e  f i r s t  q u e s t i o n ,  d o e s  i t  d i f f e re n t i a te ?   I f  i t  d o e s ,  

t h e  s e c o n d  q u e s t i o n  i s ,  d o e s  i t  d i f f e re n t i a te  a lo n g  th e  l i n e s  o f  r a c e  

b e c a u s e  th a t  w o u ld  t h e n  b e  d i f f e re n t i a t i o n  o n  th e  g ro u n d s  o f  r a c e .   10 

Yo u ’ l l  s e e  w h e re  th e  l i n e  o f  d i f f e re n t i a t i o n  l i e s  a n d  y o u  a s k  y o u rs e l f  i s  a  

ra c e .   I n  o th e r  w o rd s ,  d o e s  i t  im p a c t  d i s p ro p o r t i o n a te l y  o n  o n e  ra c e  

ra th e r  t h a n  th e  o th e r?   I f  t h e  a n s w e r  i s  t h e n  y e s ,  t h e n  th e  th i r d  s te p  

c o m e s  in .   T h e  y e s  a n s w e r  t r i g g e rs  tw o  c o n s e q u e n c e s .   T h e  f i r s t  i s  t h a t  

t h e  d i f f e re n t i a t i o n  i s  n o w  c la s s i f i e d  a s  d i s c r im in a t i o n ,  t h e re ’s  n o  fu r th e r  

e n q u i r y,  d i f f e re n t i a t i o n  a lo n g  th e  l i n e s  o f  r a c e  c o n s t i t u te s  

d i s c r im in a t i o n .   B u t  i t  d o e s n ’ t  y e t  c o n s t i t u te  u n fa i r  d i s c r im in a t i o n .   T h e  

s e c o n d  c o n s e q u e n c e  o f  t h e  c o n c lu s io n  th a t  t h e re  i s  d i f f e re n t i a t i o n  

a lo n g  ra c ia l  l i n e s  i s  t h a t  i t  i s  p re s u m e d  to  b e  u n fa i r  b u t  t h a t  

p re s u m p t io n  i s  n o t  c o n c lu s i v e .   I n  f a c t  i t  i s  o f t e n  re a l l y  t h e  b e g in n in g  o f  20 

t h e  re a l  s u b s ta n t i v e  e n q u i r y  i n to  t h e  fa i r n e s s  o f  t h e  d i f f e re n t i a t i o n .   A n d  

l e t  m e  g i v e  p e rh a p s  a  t r i t e  e x a m p le  j u s t  t o  m a k e  th e  p o in t  t h a t  t h e  

e n q u i r y  o f t e n  s ta r t s  a t  t h e  u n fa i r n e s s  e n q u i r y  r a th e r  t h a n  e n d  a t  t h e  

q u e s t i o n  o f  –  e n d s  a t  t h e  p re s u m p t io n  o f  u n fa i r n e s s .   Ta k e ,  f o r  

i n s ta n c e ,  t h e  l a w  th a t  c r im in a l i s e s  ro b b e ry  a n d  a s s u m e  th a t  9 9 %  o f  
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p e o p le  c a u g h t  a n d  p ro s e c u te d  a n d  j a i l e d  f o r  r o b b e ry  a re  m e n ,  t h e n  y o u  

w o u ld  h a v e  a  d i f f e re n t i a t i o n  o n  th e  g ro u n d s  o f  g e n d e r,  t h a t ’s  

e n u m e ra te d  g ro u n d ,  a n d  fo r  t h a t  r e a s o n  i t  c o n s t i t u te s  d i s c r im in a t i o n  

a n d  i t ’s  p re s u m e d  to  b e  u n fa i r  b u t  t h e  u n fa i rn e s s  e n q u i r y  w i l l  

im m e d ia te l y  t e l l  y o u  th i s  i s  a n  e a s y  u n fa i r n e s s  e n q u i r y,  t h e re ’s  n o th in g  

u n fa i r  a b o u t  i t ,  m e n  c o m m i t  r o b b e ry  m o re  o f t e n  th a n  w o m e n  a n d  i t  i s  

n o t  –  i t  i s  n o t  –  b e c a u s e  th e  l a w  i s  b ia s e d ,  i t  i s  s im p ly  b e c a u s e  a s  a  

s o c ia l  p h e n o m e n o n  m e n  c o m m i t  r o b b e ry  m o re  o f te n  th a n  w o m e n .   T h e re  

a re  m o re  d i f f i c u l t  i s s u e s .   O n e  o f  t h e  i s s u e s  th a t  h a v e  a r i s e n  i n  o u r  l a w  

w h e re  I  t h in k  t h e  C o n s t i t u t i o n a l  C o u r t  m ig h t  h a v e  g o n e  w ro n g ,  i s  o n  10 

q u e s t i o n  w h e th e r  t h e  c r im in a l  p ro h ib i t i o n  o f  s e x  w o rk  d i s c r im in a te s  

a g a in s t  w o m e n .   T h e  fa c t  o f  t h e  m a t te r  i s  t h a t  t h e  p e o p le  w h o  a re  

a r re s te d  a n d  p ro s e c u te d  a n d  j a i l e d  f o r  s e x  w o rk  a re  m o re  o f t e n  th a n  n o t  

w o m e n  ra th e r  t h a n  m e n .   T h e  C o n s t i t u t i o n a l  C o u r t  s a id  t h a t  t h a t  w a s  fo r  

o th e r  r e a s o n s  th a n  g e n d e r  a n d  fo r  t h a t  r e a s o n  d id  n o t  f i n d  i t  t o  b e  

u n fa i r.   S o  I  t h in k  w h a t  I ’m  s a y in g  i s  t h a t  i n  o u r  e n q u i r y,  i s  t h e re  

d i f f e re n t i a t i o n ?   I s  i t  o n  t h e  g ro u n d s  o f  r a c e ?   I f  s o ,  i t  i s  –  i t  c o n s t i t u te s  

d i s c r im in a t i o n  a n d  th e  re m a in in g  e n q u i r y  i s  o n e  i n to  f a i r n e s s .   T h e n  i t  

s e e m s  to  m e  th a t  i n  y o u r  c a s e  th e  a n a ly s i s  i s  a  p re t t y  e a s y  o n e ,  u p  to  

t h e  p o in t  w h e re  y o u  g e t  t o  t h e  fa i r n e s s  e n q u i r y.   S o  I  d o n ’ t  p ro fe s s  to  20 

k n o w  a n y th in g  a b o u t  t h e  p ra c t i c e  o f  h e a l th c a re  p ro v id e rs  b u t  o n  m y  

l im i te d  u n d e rs ta n d in g ,  f o r  i n s ta n c e ,  t h e y  e m p lo y  a n  a lg o r i t h m  to  

i d e n t i f y  s u s p e c t  s e rv i c e  p ro v id e rs .   I f  t h a t  a lg o r i t h m  d i s p ro p o r t i o n a te l y  

p o in t s  a  f i n g e r  a t  b la c k  d o c to rs  ra th e r  t h a n  w h i te  d o c to r s  t h e n  th a t  

w o u ld  b e  d i f f e re n t i a t i o n  o n  th e  g ro u n d s  o f  r a c e  w h ic h  c o n s t i t u te s  
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d is c r im in a t i o n  a n d  w h ic h  o p e n s  th e  u n fa i r n e s s  e n q u i r y  a n d  i n  t h a t  

e n q u i r y,  t h e  p e o p le  w h o  im p le m e n t  a n d  p ra c t i c e  t h a t  p o l i c y  w o u ld  b e a r  

t h e  o n u s  o f  p ro v in g  fa i r n e s s  a n d  l e t  m e  ju s t  s a y  th e n  a s  fa r  a s  f a i r n e s s  

i s  c o n c e rn e d ,  t h a t ’s  t h e  m o s t  d i f f i c u l t  p a r t  o f  t h e  e n qu i r y.   W h a t  t h e  

C o n s t i t u t i o n a l  C o u r t  s a id  i n  H a rk s e n ,  y o u ’ l l  s e e  th e re  i n  t h e i r  p a ra g ra p h  

5 4 (b ) (2 )  t h e  l a s t  s e n te n c e ,  i t  s a y s :  

“T h e  te s t  o f  u n fa i r n e s s  fo c u s e s  p r im a r i l y  o n  th e  im p a c t  o f  t h e  

d i s c r im in a t i o n  o n  th e  c o m p la in a n t  a n d  o th e rs  i n  h i s  o r  h e r  

s i t u a t i o n . ”  

S o  th e  fo c u s  o f  t h e  u n fa i r n e s s  i n q u i r y  i s  t o  l o o k  a t  t h e  a d v e rs e  10 

im p a c t  o n  th e  v i c t im  a n d  to  a s k  y o u rs e l f  i n  a l l  t h e  c i r c u m s ta n c e s  i s  t h a t  

d i s p ro p o r t i o n a te  im p a c t  u n fa i r ?   T h e  C o n s t i t u t i o n a l  C o u r t  e la b o ra te d  o n  

th e  u n fa i r n e s s  e n q u i r y  i n  p a ra g ra p h  5 2 ,  s o  y o u  c a n  p u t  a  c ro s s -

re fe re n c e  th e re  a t  s u b  2  to  p a ra g ra p h  5 2  a n d  I ’m  n o t  g o in g  to  g o  th e re  

b u t  y o u ’ l l  s e e  i t  r e m a in s ,  a t  t h e  e n d  o f  t h e  d a y,  a  v e ry  d i f f i c u l t  e n q u i r y  

i n  m a n y  c a s e s  b e c a u s e  th e  C o n s t i t u t i o n a l  C o u r t  d o e s  n o  b e t te r  t h a n  to  

t e l l  u s  t h a t  t h e re  i s  a  ra n g e  o f  f a c to r s  t h a t  o n e  ta k e s  i n to  a c c o u n t  b u t  i t  

d o e s  re m a in  a t  t h e  e n d  o f  t h e  d a y  a  v a lu e  j u d g m e n t  t h a t  y o u  n e e d  to  

m a k e  in  w h ic h  y o u  w a y  u p  j u s t i f i c a t i o n ,  t h e  p u rp o s e  o f  t h e  p o l i c y  

a g a in s t  t h e  im p a c t  o n  th e  v i c t im s ,  y o u  a s k  y o u rs e l f  i s n ’ t  t h e re  a  b e t te r  20 

w a y  o f  d o in g  i t  t o  a v o id  t h e  im p a c t  a n d  i f  t h e  im p a c t  c a n ’ t  b e  a v o id e d  

y o u  s a y  w e l l ,  i s  i t  f a i r  t h a t  t h e  v i c t im s  o f  t h i s  d i f f e re n t i a t i o n  o f  t h e  

d i s c r im in a t i o n  s h o u ld  b e a r  t h a t  u n fa i r  im p a c t .   T h e  s e c o n d  c a s e  to  

w h ic h  I ’ d  l i k e  t o  re fe r  b e c a u s e  i t  a d d re s s e s  th e  tw o  s p e c i f i c  q u e s t i o n s  

y o u ’v e  a s k e d  m e  to  l o o k  a t ,  i s  t h e  c a s e  o f  P re to r i a  C i t y  C o u n c i l  v  
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Wa lk e r  1 9 9 8 (2 )  S A 3 6 3  C o n s t i t u t i o n a l  C o u r t .   A n d  i t  w a s  a n  i n te re s t i n g  

c a s e  b e c a u s e  w h a t  h a p p e n e d  th e re  w a s  th a t  M r  Wa lk e r,  a  w h i te  

i n h a b i ta n t  o f  P re to r i a  c o m p la in e d  th a t  t h e  m u n ic ip a l i t y  d i s c r im in a te d  

a g a in s t  h im  in  f a v o u r  o f  t h e  b la c k  P re to r i a  c i t i z e n s .   W h a t  t h e  c o u n c i l  

h a d  d id  w a s  to  –  t h e  C i t y  C o u n c i l  h a d  a  d i v e rs e  w a te r  p ro v i s io n  p o l i c y  

m o s t l y  b o rn  o f  o u r  h i s to r y.   I n  w h i te  P re to r i a ,  p e o p le  w e re  i n d i v id u a l l y  

b i l l e d  a n d  i f  t h e y  d id n ’ t  p a y  th e y  w e re  g e n e ra l l y  p ro s e c u te d  fo r  n o t  

p a y in g .    I n  M a m e lo d i  a n d  A t t r i d g e v i l l e ,  tw o  o f  t h e  t r a d i t i o n a l  t o w n s h ip s  

i n  P re to r i a ,  a  d i f f e re n t  p o l i c y  w a s  fo l l o w e d .   T h e  p o l i c y  t h e re  w a s  to  

c h a rg e  e v e ry b o d y  a  f l a t  r a te  a n d  M r  Wa lk e r  c o m p la in e d  th a t  t h a t  f l a t  10 

r a te  w a s  c h e a p e r  t h a n  th e  p r i c e  a t  w h ic h  –  t h e  ra te  a t  w h ic h  h e  w a s  

b i l l e d .   A n d  s e c o n d ly,  t h e  m u n ic ip a l i t y  g e n e ra l l y  d id n ’ t  p ro s e c u te  p e o p le  

w h o  d id n ’ t  p a y.   S o  M r  Wa lk e r  c o m p la in e d  –  w h e n  M r  Wa lk e r  w a s  s u e d  

fo r  h i s  – fo r  n o t  p a y in g  h i s  b i l l s  h e  s a id  b u t  t h e  s y s te m  i s  

u n c o n s t i t u t i o n a l  a n d  th e re fo re  h e  s h o u ld n ’ t  b e  p ro s e c u te d .   T h e  

C o n s t i t u t i o n a l  C o u r t  t h e n  e n te re d  i n to  t h e  f i r s t  e n q u i r y  a n d  th a t  i s ,  i s  

t h e re  d i s c r im in a t i o n  o n  th e  g ro u n d s  o f  r a c e ?   A n d  th a t  g a v e  r i s e  t o  tw o  

d i f f e re n t  q u e s t i o n s .   T h e  f i r s t  i s ,  t h e  fa c t  t h a t  t h e  p o l i c y  o f  t h e  C i t y  

C o u n c i l  s a id  n o th in g  a b o u t  r a c e ,  i t  s p o k e ,  i f  I  m a y  p a ra p h ra s e  i t ,  i t  

s p o k e  o f  o ld  P re to r i a  a n d  i t  s p o k e  o f  A t t r i d g e v i l l e  a n d  M a m e lo d i ,  t h e re  20 

w a s  n o t  m e n t io n  o f  r a c e  i n  t h e  p o l i c y  t h e  a p p l i e d  b u t  t h e  C o n s t i t u t i o n a l  

C o u r t  s a id  t h a t  t h a t  i s  i r r e le v a n t  b e c a u s e  w e  lo o k  a t  im p a c t  n o t  

l a n g u a g e .   T h e  q u e s t i o n  i s  n o t  w h e th e r  t h e  l a w  i s  r a c ia l l y  d i s c r im in a to ry  

o n  i t s  f a c e ,  t h e  q u e s t i o n  i s  w h e th e r  i t  im p a c ts  d i s p ro p o r t i o n a te l y  a n d  i f  

y o u  w o u ld  g o  i n  t h e  Wa lk e r  e x t ra c t  a t  p a ra g ra p h  3 1 ,   y o u ’ l l  s e e  th a t  t h a t  
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i s  w h e re  th e y  d e a l  w i th  t h i s  q u e s t i o n .   T h e  c o u r t  s a id  i n  p a ra g ra p h  3 1 :  

“T h e  i n c lu s io n  o f  b o th  d i r e c t  a n d  i n d i re c t  d i s c r im in a t i o n  w i th in  

t h e  a m b i t  o f  p ro h ib i t i o n  im p o s e d  b y  S e c t i o n  8 (2 )  e v in c e s  a  

c o n c e rn  fo r  t h e  c o n s e q u e n c e s  ra th e r  t h a n  th e  fo rm  o f  c o n d u c t .   

I t  r e c o g n is e s  th a t  c o n d u c t  w h ic h  m a y  a p p e a r  t o  b e  n e u t ra l  a n d  

n o n -d i s c r im in a to ry  m a y  n o n e th e le s s  re s u l t  i n  d i s c r im in a t i o n  

a n d ,  i f  i t  d o e s ,  t h a t  i t  f a l l s  w i t h in  t h e  p u rv ie w  o f  S e c t i o n  8 (2 ) . ”  

A n d  th e n  i n  p a ra g ra p h  3 2 ,  i f  I  c o u ld  s k ip  t o  t h e  m id d le ,  t o  a  

s e n te n c e  th a t  s ta r t s  r i g h t  o n  th e  r i g h t  h a n d  s id e  w i th  t h e  w o rd  “ t h e ” .  

“T h e  fa c t  t h a t  d i f f e re n t i a l  t r e a tm e n t  w a s  m a d e  a p p l i c a b le  t o  10 

g e o g ra p h ic a l  a re a s  ra th e r  t h a n  to  p e rs o n s  o f  a  p a r t i c u la r  r a c e  

m a y  m e a n  th a t  t h e  d i s c r im in a t i o n  w a s  n o t  d i r e c t  b u t  i t  d o e s  

n o t ,  i n  m y  v ie w,  a l t e r  t h e  fa c t  t h a t  t h e  c i r c u m s ta n c e s  o f  t h e  

p re s e n t  c a s e  i t  c o n s t i t u te s  d i s c r im in a t i o n  a lb e i t  i n d i r e c t  o n  th e  

g ro u n d s  o f  r a c e . ”  

 R e in fo r c in g  th e  p o in t  a g a in  t h a t  w e  l o o k  a t  s u b s ta n c e ,  n o t  f o rm  

a n d  y o u  a s k  –  a n d  p a r t i c u la r l y  w h e n  y o u  a s k  a b o u t  d i f f e re n t i a t i o n ,  y o u  

l o o k  a t  im p a c t  r a th e r  t h a n  l a n g u a g e  a n d  a  p o l i c y  m a y  b e  –  m a y  

d i f f e re n t i a te  o n  th e  g ro u n d s  o f  r a c e  e i t h e r  b e c a u s e  i t  d o e s  s o  e x p re s s l y  

o r  b e c a u s e  i t  d o e s  s o  i n  i t s  –  o r  b e c a u s e  i t  h a s  a  d i f f e re n t i a l  im p a c t  20 

e v e n  i f  i t  d o e s n ’ t  d o  s o  e x p re s s l y,  o r  t h i r d l y,  b e c a u s e  i t  m ig h t  i n  i t s  

a p p l i c a t i o n ,  i n  i t s  a d m in i s t r a t i o n  b e  d i f f e re n t i a l l y  a p p l i e d  to  p e o p le  o f  

d i f f e re n t  r a c e s .   S o  th a t  y o u  re a l l y  g e t  t h re e  fo rm s  o f  d i f f e re n t i a t i o n .   

T h e  o n e  w o u ld  b e  e x p l i c i t ,  w h e n  i t ’ s  o n  i t s  f a c e ,  d i f f e re n t i a te s .   T h e  

s e c o n d  w o u ld  b e  w h e re  i t  d i f f e re n t i a te s  i n  i t s  im p a c t ,  t h e  p o l i c y  i t s e l f ,  
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d i f f e re n t i a te s  i n  i t s  im p a c t .   T h e  th i r d  i s  w h e re  th e  a p p l i c a t i o n  o f  –  t h e  

p o l i c y  m ig h t  b e  s o u n d  b u t  i f  i t  i s  a p p l i e d  i n  a  m a n n e r  w h ic h  im p a c ts  

a d v e rs e l y  o n  o n e  g ro u p  a n d  n o t  a n o th e r,  t h e n  th a t  w o u ld  a l s o  c o n s t i t u te  

d i s c r im in a t i o n .  

A D V  T E M B E K A N G C U K A ITO B I :   M r  Tre n g o v e ,  c a n  I  a s k  y o u  a b o u t  

i n te n t i o n ?   S o  w e  h a v e  h a d  s u b m is s io n s  w h ic h  s a y  w e  h a v e  n o  i n te n t i o n  

to  d i s c r im in a te .   I s  i n te n t i o n  re le v a n t?   I f  s o ,  w h a t  i s  t h e  re le v a n c e  o f  

i n te n t i o n ?  

A D V  W IM  T R E N G O V E :   L e t  m e  s a y  th i s ,  C h a i r,  i n te n t i o n  i s  i r r e le v a n t  t o  

t h e  d e te rm in a t i o n  o f  w h e th e r  t h e re  i s  r a c e  d i s c r im in a t i o n ,  10 

d is c r im in a t i o n  o n  th e  g ro u n d s  o f  r a c e .   I n te n t i o n  m a y  b e c o m e  re le v a n t  

a t  tw o  l e v e l s .   T h e  f i r s t  i s  i n  t h e  fa i r n e s s  e n q u i r y.   I t  m a y  s o m e t im e s  b e  

re le v a n t  t o  s a y  th a t  m y  p u rp o s e  w i th  t h i s  p o l i c y  i s  x ,  i t  i s  n o t  i n te n d e d  

to  d i s c r im in a te  a n d  I  a c c e p t  t h a t  i t  i s  a n  i n c id e n t  o f  t h e  p o l i c y  t h a t  t h e re  

i s  d i s c r im in a t i o n  b u t  t h a t ’s  n o t  m y  p u rp o s e .   I t  d o e s n ’ t  r e m o v e  th e  

p o l i c y  f r o m  th e  c a te g o ry  o f  r a c e  d i s c r im in a t i o n  b u t  i t  m a y  s o m e t im e s  b e  

re le v a n t  t o  f a i r n e s s .   F o r  i n s ta n c e ,  i f  t h e re  i s  n o  o th e r  w a y  o f  d o in g  i t  

a n d  i f  t h e  a d v e rs e  im p a c t  i s  s l i g h t ,  b u t  i t ’ s  m e re l y  a  f a c to r  t h a t  g o e s  

i n to  t h e  fa i r n e s s  a s s e s s m e n t ,  i t  d o e s n ’ t  a b s o lv e  th e  p e rp e t ra to r  a t  a l l .   

F a i rn e s s  m a y  a l s o  –  a n d  re m e m b e r,  f a i r n e s s  m a y  s e c o n d ly  b e  re le v a n t  20 

a t  a  d i f f e re n t  l e v e l  a n d  th a t  i s  t h i s .   R e m e m b e r  t h a t  o n c e  y o u  h a v e  

c o n c lu d e d  th a t  s o m e b o d y  c o m m i t s  u n fa i r  r a c e  d i s c r im in a t i o n  th e n  i t  i s  

n o t  y e t  a  c r im e  in  i t s e l f ,  i t  j u s t  m e a n s  th a t  t h a t  c o n d u c t  i s  u n la w fu l ,  

u n c o n s t i t u t i o n a l  a n d  m a y  o p e n  th e  p e rp e t ra to r  t o  t h e  re m e d ie s ,  t h e  

p e n a l t i e s  p ro v id e d  fo r  u n d e r  t h e  E q u a l i t y  A c t .   I n  t h e  d e te rm in a t i o n  o f  
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t h e  re m e d y,  i . e .  t h e  p e n a l t y  t o  b e  im p o s e d ,  i n te n t i o n  m a y  a g a in  b e  a  

re le v a n t  f a c to r  b e c a u s e  i t  i s  o b v io u s l y  –  t h e re  i s  o b v io u s l y  g re a te r  

c u lp a b i l i t y  w h e re  ra c e  d i s c r im in a t i o n  i s  p e rp e t ra te d  i n te n t i o n a l l y  t h a n  

th e re  w o u ld  b e  i f  i t  i s  u n in te n t i o n a l  s o  –  a n d  o n  th a t  … ( in te r v e n e s ) .  

A D V  T E M B E K A N G C U K A ITO B I :   C a n  I  a l s o  a s k  a n o th e r  q u e s t i o n  

re la te d  to  t h e  i s s u e  o f  i n te n t i o n .   L e t  u s  a s s u m e  th a t  t h e  o u tc o m e s  th a t  

a re  p ro d u c e d  b y  th e  a p p l i c a t i o n  o f  a  p o l i c y,  d i s p ro p o r t i o n a te l y  

n e g a t i v e l y  a f f e c t  b la c k s  a s  a  f a c t ,  a s s u m e  th a t  a s  a  fa c t .  

A D V  W IM  T R E N G O V E :   J a .  

A D V  T E M B E K A N G C U K A ITO B I :   B u t  y o u ,  a s  th e  a d m in i s t ra to r  t h a t  10 

p o l i c y,  a re  e s s e n t ia l l y  r e c k le s s  o r  y o u  d o  n o t  c a re ,  a re  n e g l i g e n t  a b o u t  

t h a t  o u tc o m e .  

A D V  W IM  T R E N G O V E :   J a .  

A D V  T E M B E K A N G C U K A ITO B I :   W h a t  d o e s  th e  S e c t i o n  9  s a y  s h o u ld  

h a p p e n  in  t h o s e  i n s ta n c e s ?   I  m e a n ,  w o u ld  t h a t  b e  e v id e n c e  o f  

d i s c r im in a t i o n  a n d  i f  s o ,  w h ic h  t y p e ,  d i r e c t  o r  i n d i r e c t?  

A D V  W IM  T R E N G O V E :   W e l l ,  a g a in  t h e  a n a ly s i s  w o u ld  b e  th e re  i s  

d i f f e re n t i a t i o n  o n  th e  g ro u n d s  o f  r a c e ,  i t  t r i g g e rs  a  c o n c lu s io n  th a t  i t  i s  

d i s c r im in a t i o n ,  i t  o p e n s  th e  i n q u i r y  i n to  f a i r n e s s  a n d  i n  t h a t  i n q u i r y,  i f  

t h e  p e rp e t ra to r  h a s  to  d i s c h a rg e  th e  o n u s  o f  p ro v in g  fa i r n e s s ,  I  f i n d  i t  20 

v e ry  h a rd  to  im a g in e  a n y  c i r c u m s ta n c e s  i n  w h ic h  i t  w i l l  s u c c e e d  in  

d i s c h a rg in g  th a t  o n u s  i f  t h e  a d v e rs e  im p a c t  i s  a  p ro d u c t  o f  i t s  o w n  

re c k le s s n e s s  o r  i t s  o w n  n e g l i g e n c e .   Yo u  k n o w,  i t  s e e m s  to  m e  a lm o s t  a  

f o re g o n e  c o n c lu s io n  th a t  w h e re  th e  d i s p ro p o r t i o n a te  im p a c t  i s  t h e  

p ro d u c t  o f  t h e  p e rp e t ra to r ’s  n e g l i g e n c e  o r  r e c k le s s n e s s  th e n  th e  
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c o n c lu s io n  w o u ld  b e  th a t  i t ’ s  u n fa i r.  

A D V  K E L LY W IL L IA M S :   A n d  th a t  w o u ld  b e  b a s e d  o n  a n  o b je c t i v e  

s ta n d a rd .  

A D V  W IM  T R E N G O V E :   O h ,  y e s .  

A D V  K E L LY W IL L IA M S :   O b je c t i v e  t e s t .  

A D V  W IM  T R E N G O V E :   O h  y e s ,  a b s o lu te l y.   

A D V  K E L LY W IL L IA M S :   I t  d o e s n ’ t  m a t te r  w h a t  t h e  s u b je c t i v e  i n te n t i o n  

o f  t h e  p e rp e t ra to r.  

A D V  W IM  T R E N G O V E :   J a ,  w e l l  y o u  m a y  c o n c lu d e  th a t  t h e  p e rp e t ra to r  

w a s  s u b je c t i v e l y  n e g l i g e n t  o r  r e c k le s s  a n d  fo r  t h a t  r e a s o n  y o u  w o u ld  10 

c o n c lu d e  th a t  t h e  c o n d u c t  i n  q u e s t i o n  i s  n o t  f a i r  b e c a u s e  a l t h o u g h  i t  

m ig h t  n o t  h a v e  i n te n d e d  to  d i s c r im in a te  o n  th e  g ro u n d s  o f  r a c e ,  t h e  

d i s c r im in a t i o n  w a s  c a u s e d  b y  i t s  r e c k le s s n e s s  o r  i t s  d i s re g a rd  o f  t h a t  

r i s k  a n d  th e n  y o u  w o u ld  a lm o s t  i n e v i t a b l y  c o n c lu d e  th a t  i t  i s  n o t  f a i r.   

C o u ld  I  t a k e  y o u  to  tw o  p a ra g ra p h s  o f  t h e  s a m e  Wa lk e r  j u d g m e n t  o n  th e  

q u e s t i o n  o f  i n te n t i o n ?   T h e  f i r s t  i s  a t  p a ra g ra p h  3 9  w h e re  th e  c o u r t  s a id  

t h e  fo l l o w in g :  

“W i th  re g a rd  to  t h e  q u e s t i o n  w h e th e r  i n te n t i o n  h a s  a n y  

re le v a n c e  i n  t h e  d e te rm in a t i o n  o f  u n fa i r n e s s  i t  i s  t o  b e  n o te d  

th a t  i n  n o n e  o f  t h e  fo u r  j u d g m e n ts  w a s  i t  s u g g e s te d  th a t  20 

i n te n t i o n  to  d i s c r im in a te  i s  a n  e s s e n t i a l  e le m e n t  o f  u n fa i r  

d i s c r im in a t i o n . ”  

 I n  o th e r  w o rd s ,  i t ’ s  n o t  a  re q u i re m e n t  –  i n te n t i o n  i s  n o t  

r e q u i re d  i n  o rd e r  t o  re n d e r  t h e  d i s c r im in a t i o n  u n fa i r.   P e o p le  c a n  

i n a d v e r te n t l y  p e rp e t ra te  d i s c r im in a t i o n  w h ic h  i s  u n fa i r  d e s p i t e  t h e  fa c t  
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t h a t  t h e y  d id n ’ t  i n te n d  to  d o  s o .  A n d  th e n  a t  p a ra g ra p h  4 3 ,  i f  I  c a n  p i c k  

i t  u p  j u s t  a f t e r  f o o tn o te  4 0 .    

“ I n  m a n y  c a s e s  p a r t i c u la r l y  t h o s e  i n  w h ic h  i n d i re c t  

d i s c r im in a t i o n  i s  a l l e g e d ,  t h e  p ro te c t i v e  p u rp o s e  w o u ld  b e  

d e fe a te d  i f  t h e  p e rs o n ’s  c o m p la in in g  o f  d i s c r im in a t i o n  h a d  to  

p ro v e  n o t  o n l y  t h a t  t h e y  w e re  u n fa i r l y  d i s c r im in a te d  a g a in s t  b u t  

a l s o  t h a t  t h e  u n fa i r  d i s c r im in a t i o n  w a s  i n te n d e d . ”    

T h i s  p ro b le m  w o u ld  b e  p a r t i c u la r l y  a c u te  i n  c a s e s  o f  i n d i re c t  

d i s c r im in a t i o n  w h e re  th e re  i s  a lm o s t  a lw a y s  s o m e  p u rp o s e  o th e r  t h a n  

th e  d i s c r im in a te l y  p u rp o s e  i n v o l v e d  i n  t h e  c o n d u c t  o r  a c t i o n  to  w h ic h  10 

o b je c t i o n  i s  t a k e n .   T h e re  i s  n o th in g  o n  th e  l a n g u a g e  o f  S e c t i o n  8 2  

w h ic h  n e c e s s a r i l y  c a l l s  f o r  t h e  s e c t i o n  to  b e  i n te rp re te d  a s  re q u i r i n g  

p ro o f  o f  i n te n t i o n  to  d i s c r im in a te  a s  a  t h re s h o ld  re q u i re m e n t  f o r  e i t h e r  

d i r e c t  o r  i n d i r e c t  d i s c r im in a t i o n .   C o n s is te n t  w i t h  a  p u rp o s e  o f  a p p ro a c h  

th a t  t h i s  C o u r t  h a s  a d o p te d  to  t h e  i n te rp re ta t i o n  o f  p ro v i s io n s  o f  t h e  B i l l  

o f  R ig h ts  I  w o u ld  h o ld  t h a t  p ro o f  f o r  s u c h  a n  i n te n t i o n  i s  n o t  r e q u i re d  i n  

o rd e r  t o  e s ta b l i s h  t h a t  t h e  c o n d u c t  c o m p la in e d  o f  i n f r i n g e s  S e c t i o n  

8 (2 ) .   B o th  e le m e n ts  a t  d i s c r im in a t i o n  a n d  u n fa i r n e s s  m u s t  b e  

d e te rm in e d  o b je c t i v e l y  i n  t h e  l i g h t  o f  t h e  fa c t s  o f  e a c h  p a r t i c u la r  c a s e .   

S o ,  i n te n t i o n  i s  n o t  a  re q u i re m e n t .   T h e  a b s e n c e  o f  i n te n t i o n  m a y  b e  a  20 

f a c to r,  b u t  i t  i s  n o t  a  r e q u i re m e n t  f o r.   S o ,  i f  I  c o u ld  t h e n  g o  l a s t l y  t o  

t h e  e q u a l i t y  a c t  o f  w h ic h  I ’ v e  a l s o  a n n e x e d  a n  e x t ra c t  t o  –  t h e  p a p e rs  I  

h a v e  h a n d e d  u p  to  y o u .   I t  s e e m s  to  m e  th a t  t h e  p ro v i s io n  re le v a n t  t o  

o u r  d i s c u s s io n  i s  f i r s t l y  t h e  d e f i n i t i o n  o f  d i s c r im in a t i o n  i n  s e c t i o n  1  i t  

s a y s ;  
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“D i s c r im in a t i o n  m e a n s  a n y  a c t  o r  o m is s io n  i n c lu d in g  a  p o l i c y,  

t h a t ’s  o u r  p o l i c y  w e ’ re  t a l k i n g  a b o u t ,  a  p o l i c y,  l a w,  r u le ,  

p ra c t i c e ,  c o n d i t i o n  o r  s i t u a t i o n  w h ic h  d i r e c t l y  o r  i n d i re c t l y -  

t h e re ’s  a g a in  t h e  d i r e c t l y  o r  i n d i r e c t l y  p h ra s e ,  im p o s e s  

b u rd e n s ,  o b l i g a t i o n s  o r  d i s a d v a n ta g e s  o r  w i t h h o ld s  b e n e f i t s  

o p p o r tu n i t i e s  o r  a d v a n ta g e s  f r o m  a n y  p e rs o n  o n  o n e  o r  m o re  o f  

t h e  p ro h ib i t e d  g ro u n d s .  “  

 S o ,  y o u ’ l l  s e e  th a t  i t ’ s  d i r e c t  o r  i n d i re c t  a n d  th e re ’s  n o  

re q u i re m e n t  o f  i n te n t i o n .   I t  d o e s n ’ t  s a y  th a t  i t  i s  d o n e  w i th  t h e  

i n te n t i o n  to  d i s c r im in a te .   T h e  p ro h ib i t e d  g ro u n d s  a re  a g a in  d e f i n e  10 

d o m a in  i n c lu d e  ra c e .   A n d  th e n  s e c t i o n  6  a n d  7  p ro h ib i t  u n fa i r  r a c e  

d i s c r im in a t i o n .   S e c t i o n  6  i s  a  g e n e ra l  p ro h ib i t i o n  o f  a l l  u n fa i r  

d i s c r im in a t i o n  b u t  t h e n  y o u ’ l l  s e e  th a t  t h e re  a re  c e r ta in  f o rm s  o f  

d i s c r im in a t i o n  w h ic h  h a v e  b e e n  a f f o rd e d  s p e c ia l  t r e a tm e n t ,  t h e  b ig  

t h re e  a s  i t  w e re  a n d  th e y  a re  ra c e ,  g e n d e r  a n d  d i s a b i l i t y.   T h e  s p e c i f i c  

p ro h ib i t i o n  o f  r a c e  d i s c r im in a t i o n  i s  i n  s e c t i o n  7  s u b je c t  t o  s e c t i o n  6 .   

N o  p e rs o n  m a y  u n fa i r l y  d i s c r im in a te  a g a in s t  a n y  p e rs o n  o n  th e  g ro u n d  

o f  r a c e .   T h a t  w o u ld  t r i g g e r  a g a in  t h e  H a rk s e n  a n a ly s i s ,  i s  t h e re  

d i f f e re n t i a t i o n ,  i s  i t  o n  th e  g ro u n d s  o f  r a c e ?   I f  s o ,  i t  i s  d i s c r im in a t i o n .   

T h e  l a s t  q u e s t i o n  i s ,  i s  i t  u n fa i r  w h e re  th e  b u rd e n  i s  b o rn  b y  th e  20 

p e rp e t ra to r.   I n  s e c t i o n  1 3  th e re ’s  r e g u la t i o n  o f  t h e  b u rd e n  o f  p ro o f  i n  a  

m a n n e r  w h ic h  I  w o u ld  s u g g e s t  t o  y o u  i s  c o n s i s te n t  w i t h  t h e  H a rk s e n  

a n a ly s i s .   S e c t i o n  1 6  s ta r t s  o f f  b y  s a y in g ,  

1 .  I f  t h e  c o m p la in a n t  m a k e s  o u t  a  p r im a  fa c ie  c a s e  o f  

d i s c r im in a t i o n  –  re m e m b e r  n o w  th i s  i s  d i s c r im in a t i o n  a s  
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d e f in e d  a n d  th a t  i s  d i f f e re n t i a t i o n  o n  a  s p e c i f i e d  g ro u n d .   A 

p r im a  fa c ie  c a s e  o f  d i s c r im in a t i o n  n o t  p ro o f ,  t h e  

re s p o n d e n t  m u s t  p ro o f  o f  t h e  fa c t s  b e fo re  th e  C o u r t  t h a t  

t h e  d i s c r im in a t i o n  d id  n o t  t a k e  p la c e  a s  a l l e g e d  o r  t h e  

re s p o n d e n t  m u s t  p ro o f  t h a t  t h e  c o n d u c t  i s  n o t  b a s e d  o n  

o n e  o r  m o re  o f  t h e  p ro h ib i t e d  g ro u n d s .  

S o ,  w h a t  i t  d o e s  i s  i t  g o e s  to  H a rk s e n ,  y o u ’ l l  r e m e m b e r  t h e  

f i r s t  tw o  q u e s t i o n s  u n d e r  H a rk s e n  i s ,  i s  t h e re  d i f f e re n t i a t i o n ?   S e c o n d ly,  

i s  i t  o n  p ro h ib i t e d  g ro u n d ?   N o w  w h a t  t h i s  p ro v i s io n  d o e s  i s  t o  p ro v id e  

u s  a  l e g -u p  to  t h e  c o m p la in a n t  t o  t h e  v i c t im  in  t h a t  t h e  v i c t im  m e re l y  10 

n e e d s  to  p ro v e  th o s e  tw o .   T h e  v i c t im  m e re l y  n e e d s  to  a n s w e r  t h o s e  

tw o  q u e s t i o n s  o n  a  p r im a  fa c i  b a s i s ,  p r im a  fa c ie  e v id e n c e  th a t  t h e re  i s  

d i f f e re n t i a t i o n  a n d  p r im a  fa c i  e v id e n c e  th a t  i t  i s  o n  th e  g ro u n d s  o f  r a c e .   

O n c e  th a t  i s -  s o  th a t  i s  w h a t  t h e  v i c t im  n e e d s  to  d o  i n  o rd e r  t o  g e t  a  

f o o t  i n  t h e  d o o r.   W h a t  t h e n  h a p p e n s  i s  d e s c r i b e d  i n  s u b s e c t i o n  2 ;  

I f  t h e  d i s c r im in a t i o n  d id  t a k e  p la c e  o n  a  g ro u n d  i n  p a ra g ra p h  A o f  t h e  

d e f i n i t i o n  o f  p ro h ib i t e d  g ro u n d s ,  t h e n  i t  i s  u n fa i r  u n le s s  t h e  re s p o n d e n t  

p ro v e s  th e  d i s c r im in a t i o n  i s  f a i r.   S o ,  u n d e r  t h e  f i r s t  l e g  t h e  o n u s  i s  o n  

th e  re s p o n d e n t  t o  p ro v e  th a t  t h e re  i s  n o  d i f f e re n t i a t i o n  o r  i t ’ s  n o t  o n  th e  

g ro u n d s  o f  r a c e .   I f  t h e  re s p o n d e n t  f a i l s ,  i n  o th e r  w o rd s ,  i f  t h e re  i s  20 

d i f f e re n t i a t i o n  a n d  i t  i s  o n  th e  g ro u n d s  o f  r a c e  th e n  th e  re s p o n d e n t  

b a re s  th e  o n u s  w h ic h  i t  h a s  u n d e r  H a rk s e n  o f  p ro v in g  th a t  i t  i s  n o t  

u n fa i r.   I t  i s  p re s u m e d  to  b e  u n fa i r  u n le s s  i t  i s  p ro v e n  n o t  t o  b e  s o .   A n d  

S e c t i o n  1 4  th e n  g o e s  o n  to  s a y  h o w  th e  e n q u i r y  i n to  u n fa i r n e s s  m u s t  b e  

u n d e r ta k e n .   W h a t  t h e  re le v a n t  f a c to r s  a re  w h e n  o n e  a s s e s s e s  
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u n fa i r n e s s  a n d  a g a in  t h e y ’ r e  i n te re s t i n g  a n d  th e y ’ re  h e lp fu l  b u t  t h e re ’s  

n o  p o in t  i n  m y  re a d in g  th e m  o u t  t o  y o u .   T h e y  w i l l  u l t im a te l y  a s s i s t  i n  

a n y  a s s e s s m e n t  b u t  t h e y  w i l l  a lm o s t  n e v e r  p ro v id e  a  m e c h a n ic a l  

a n s w e r.   I t  i s  a lw a y s  a  v a lu e  j u d g e m e n t  t h a t  y o u  h a v e  to  m a k e  i n  t h e  

e n d  o f  t h e  d a y  a n d  th e  b ig  q u e s t i o n  i n  t h a t  v a lu e  j u d g m e n t  i s  w h a t  i s  

t h e  fu n c t i o n  o f  t h i s  p o l i c y ?   W h a t  i s  t h e  p u rp o s e  a n d  th e  fu n c t i o n  o f  i t ?   

T h e  l e g i t im a te  p u rp o s e  a n d  fu n c t i o n  o f  i t  a n d  d o e s  i t  j u s t i f y  t h e  a d v e rs e  

im p a c t  o n  i t s  v i c t im s ?   T h e  e m p h a s is  a t  t h e  e n d  o f  t h e  d a y  i s -  t h e  

q u e s t i o n  a t  t h e  e n d  o f  t h e  d a y  i s ,  i s  t h e  a d v e rs e  im p a c t  o n  th e  v i c t im s ,  

i s  i t  f a i r  o r  n o t?   S o ,  C h a i r,  t h a t ’s  t h e  o u t l i n e  a s  I  s e e  i t  o f  t h e  l a w  o n  10 

u n fa i r  d i s c r im in a t i o n  o n  th e  g ro u n d s  o f  r a c e  a n d  I  h a v e  n o th in g  fu r th e r  

t o  a d d  to  i t .  

A D V  K E L LY W IL L IA M S :   M r  Tre n g o v e ,  m y  I  j u s t  a s k  o n  th e  m e a n in g  o f  

s e c t i o n  1 4  a n d  I  s u p p o s e  th e  d e te rm in a t i o n  o f  f a i r n e s s  o r  u n fa i r n e s s .   

O n e  o f  t h e  fa c to r s  l i s t e d  th e re  i s  w h e th e r  t h e  d i s c r im in a t i o n  i s  s y s te m ic  

i n  n a tu re  . . .  ( i n te r v e n e s ) .  

A D V  W IM  T R E N G O V E :   J a .  

A D V  K E L LY W IL L IA M S :   W h ic h  s e e m s  a d v i s e d  to  t h i s  e n q u i r y.  

A D V  W IM  T R E N G O V E :   Ye s .  

A D V  K E L LY W IL L IA M S :   A n d  I  w a s  w o n d e r in g  i f  y o u  c o u ld  c o m m e n t  o n  20 

t h a t  a n d  th e  im p o r ta n c e  o f  t h a t?  

A D V  W IM  T R E N G O V E :   O h  y e s  b e c a u s e  a n d  I  d o n ’ t  t h in k  t h e re ’s  a n y  

m a g ic  t o  i t  b u t  w h a t  i t  s u g g e s ts  i s  t h a t  s y s te m ic  d i s c r im in a t i o n  i s  a  f a r  

m o re  s e r io u s  i s s u e  th a n  i n c id e n ta l  d i s c r im in a t i o n  b e c a u s e  s y s te m ic  

d i s c r im in a t i o n  b y  i t s  v e ry  n a tu re  d i s c r im in a te s  d a y  i n  a n d  d a y  o u t  
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a g a in s t  a l l  t h e  m e m b e rs  o f  t h e  d i s a d v a n ta g e d  c la s s  a n d  th e re fo re  

re q u i re s  –  i s  t h e re fo re  a  m o re  s e r io u s  fo rm  o f  d i s c r im in a t i o n  th a n  

i n c id e n ta l  d i s c r im in a t i o n  a n d  re q u i re s  m o re  s e r io u s  re m e d y.   S o ,  i t  i s  

a n  im p o r ta n t  f a c to r  b u t  l i k e  a l l  f a c to r s  n o t  d e c i s i v e  i n  i t s e l f .  

A D V  T E M B E K A N G C U K A ITO B I :   C a n  I  a s k  y o u  a b o u t  y o u r  r e fe re n c e  to  

t h e -  I  t h in k  i t  w a s  th e  Wa lk e r  d e c i s io n ,  t h e  im p a c t  o n  g e o g ra p h y ?   S o ,  

a s s u m in g  th a t  y o u  h a v e  a  n e u t ra l  p o l i c y  e x  fa c i  n e u t ra l  . . .  ( i n te r v e n e s ) .  

A D V  W IM  T R E N G O V E :   J a .  

A D V  T E M B E K A N G C U K A ITO B I :   B u t  o n  a p p l i c a t i o n  i t  d i s p ro p o r t i o n a l l y  

im p a c ts  p e o p le  re s id in g  w i th in  a  p a r t i c u la r  a re a .   S o ,  b o th  t h e  p o l i c y  i s  10 

n e u t ra l  a n d  th e  im p a c t  i s  g e o g ra p h ic  r a th e r  t h a n  e x p l i c i t l y  r a c ia l .   H o w  

s h o u ld  w e  d e a l  w i th  t h a t  s c e n a r io ?  

A D V  W IM  T R E N G O V E :   I f  t h e  im p a c t  i s  g e o g ra p h ic  a n d  n o th in g  m o re ,  

i n  o th e r  w o rd s ,  i t  im p a c ts  o n  H o u g h to n  a n d  n o t  o n  W e s tc l i f f e  a n d  

th e re ’s  n o  o th e r  i n  o th e r  w o rd s  th e re ’s  n o  h id d e n  e n u m e ra te d  

d i f f e re n t i a t i o n  i n  t h a t  d i f f e re n t i a t i o n .   T h e n  i t  i s  n o t  d i f f e re n t i a t i o n  o n  a n  

e n u m e ra te d  g ro u n d  a n d  a l s o  n o t  o n  a n  a n a lo g o u s  g ro u n d  b e c a u s e  i t  

d o e s n ’ t  im p a i r  t h e  d ig n i t y  o f  a n y b o d y.   B u t  I ’ l l  a s s u m e  –  w e l l  i t ’ s  v e ry  

im p o r ta n t  t o  m y  a n s w e r,  i s  t h a t  I  a s s u m e  th a t  t h e re  i s  f o r  i n s ta n c e  n o  

ra c e  d i f f e re n c e  b e tw e e n  th o s e  tw o  g e o g ra p h ic  a re a s .   I f  t h e  o n e  i s  20 

A le x a n d ra  a n d  th e  o th e r  o n e  i s  H o u g h to n  th e n  i t  i s  r a c e  d i s c r im in a t i o n  

b y  a n o th e r  n a m e .  

A D V  T E M B E K A N G C U K A ITO B I :   S o ,  i f  t h e  im p a c t  i s  –  I  m e a n  p e o p le  

h a v e  b e e n  u s in g  v a r io u s  c o d e s ,  o n e  o f  t h e m  i s  s o c io -e c o n o m ic  s ta tu s .  

A D V  W IM  T R E N G O V E :   J a .  
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A D V  T E M B E K A N G C U K A ITO B I :   I f  t h e  im p a c t  i s  f e l t  d i s p ro p o r t i o n a te l y  

i n  l e t  u s  s a y  m e d ic a l  p ra c t i t i o n e rs  p ra c t i c i n g  i n  t o w n s h ip s  a n d  i n  

o u t l y i n g  a re a s  th a t  c o u ld  c o n s t i t u te  ra c ia l  d i s c r im in a t i o n ?  

A D V  W IM  T R E N G O V E :   O h  j a .   O h  y e s ,  n o  a b s o lu te l y.   I  m e a n  th a t  

c o m e s  v e ry  c lo s e l y  t o  Wa lk e r ’s  c a s e .   D i f f e re n t  r u le s  a p p ly  t o  

Wa te rk lo o f  a n d  to  A t t r i d g e v i l l e ,  t h e re ’s  n o  m e n t io n  o f  r a c e  b u t  i f  y o u  

c o m e  f ro m  P re to r i a  a s  I  d o ,  t h e n  y o u  k n o w  th a t  t h a t ’s  c o d e  fo r  r a c e ,  

Wa te rk lo o f  i s  w h i te  a n d  A t t r i d g e v i l l e  i s  b la c k .  

A D V  A D IL A H A S S IM :   A n d  th a t ’s  a n  e x a m p le  w h e re  g e o g ra p h y  a n d  ra c e  

i n te r s e c t .  10 

A D V  W IM  T R E N G O V E :   Ye s .  

A D V  A D IL A H A S S IM :   B u t  s o c io -e c o n o m ic  s ta tu s  a n d  ra c e  c o u ld  

i n te r s e c t  a s  w e l l .  

A D V  W IM  T R E N G O V E :   Ye s ,  v e ry  m u c h  s o .  

A D V  A D IL A H A S S IM :   S o ,  i f  i t  f a l l s  m o re  h e a v i l y  t h e  p o l i c y  o n  n e w  

e n t ra n ts  t o  t h e  p ro fe s s io n  m e d ic a l  p ro fe s s io n  a n d  p o o re r  . . .  

( i n te r v e n e s ) .  

A D V  W IM  T R E N G O V E :   J a .  

A D V  A D IL A H A S S IM :   S m a l le r  p ra c t i c e s ,  w o u ld  th a t  . . .  ( i n te r v e n e s )  

A D V  W IM  T R E N G O V E :   A d v o c a te  H a s s im ,  l e t  m e  ju s t  m a k e  i t  q u i te  20 

c le a r.   I  h a v e  o n l y -  I  h a v e  c o n f i n e d  m y s e l f  t o  r a c e  d i s c r im in a t i o n  b u t  o f  

c o u rs e  ra c e  i s  n o t  t h e  o n l y  e n u m e ra te d  g ro u n d .   T h e re  a re  w h o le  l o n g  

l i s t s  o f  e n u m e ra te d  g ro u n d s  a n d  s o c io -e c o n o m ic  s ta tu s  i s  o n e  o f  t h e m  

s o  th a t  m a y  i n  i t s e l f  c o n s t i t u te  u n la w fu l  d i s c r im in a t i o n ,  n o t  o n  th e  

g ro u n d s  o f  r a c e  b u t  s o c io -e c o n o m ic  s ta tu s .   S o m e t im e s  d i s c r im in a t i o n  
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o n  th e  g ro u n d s  o f  s o c io -e c o n o m ic  s ta tu s  m a y  a l s o  b e  d i s c r im in a t i o n  o n  

th e  g ro u n d s  o f  r a c e  e t c e te ra .  

A D V  T E M B E K A N G C U K A ITO B I :   I  m e a n  I ’m  a l s o  i n te re s te d  i n  t h i s  

i s s u e  b e c a u s e  o f  i n te r s e c t i o n a l i t y.   I  m e a n  a s s u m in g  y o u r  e n q u i r y  l i k e  

o u rs  i s  f o c u s s e d  o n ly  o n  ra c e .   T h e  q u e s t i o n  I  s u p p o s e  i s  w h e th e r  o r  

n o t  s o c io -e c o n o m ic  s ta tu s  c a n  b e  a  p ro x y  fo r  r a c e ?  

A D V  W IM  T R E N G O V E :   Ye s ,  I ’m  s u re  i t  o f t e n  i s .   I  m e a n  y o u  –  i f  y o u  

l o o k  a t  c r im e  s ta t i s t i c s ,  I  d o n ’ t  k n o w  w h a t  t h e  c r im e  s ta t i s t i c s  s a y  b u t  

a s s u m in g  i n  o u r  s o c ie t y  t h e y  s a y  th a t  m o re  c r im e s  a re  c o m m i t t e d ,  a  

d i s p ro p o r t i o n a te  n u m b e r  o f  c r im e s  a re  c o m m i t t e d  b y  b la c k  p e o p le  10 

r a th e r  t h a n  w h i te .   T h e n  m y  s u g g e s t i o n  w o u ld  b e  t h a t  i t ’ s  a  f u n c t i o n  o f  

a  s o c io -e c o n o m ic  d i f f e re n t i a t i o n  t h a t  c r im e s  a re  g e n e ra l l y  c o m m i t t e d  o r  

a  l o t  o f  c r im e s  a re  o f t e n  c o m m i t t e d  b y  p o o r  p e o p le  a n d  n o t  c r im e s  a re  

c o m m i t te d  b y  p o o r  p e o p le  o f  a n y  ra c e  b u t  i f  y o u  h a v e  a  g re a t  o f  a  

p o r t i o n  o f  b la c k  p e o p le  w h o  a re  p o o r  t h e n  th e y  w i l l  a l s o  b e  

d i s p ro p o r t i o n a l l y  r e p re s e n te d  i n  t h a t  p o p u la t i o n .    

A D V  T E M B E K A N G C U K A ITO B I :   C a n  I  a s k  y o u  a l s o  a  g e n e ra l  q u e s t i o n  

S i r  Tre n g o v e  o n  th i s  i s s u e  b e c a u s e  y o u  s e e  l e t  u s  a s s u m e  a n d  n o t  t o  

g e t  t o o  m u c h  in to  t h e  fa c t s  o f  w h a t  w e ’ re  d e a l i n g  w i th  h e re .   L e t  u s  

a s s u m e  th a t  y o u  h a v e  a  g e n e ra l  p o p u la t i o n  o f  m e d ic a l  d o c to r s  s o  th a t ’s  20 

y o u r  1 0 0 % ,  6 0 %  o f  w h o m  a re  w h i te  a n d  4 0 %  o f  w h o m  a re  b la c k  a n d  l e t  

u s  a s s u m e  th a t  b la c k  i n c lu d e s  In d ia n s  a n d  C o lo u re d s .   B u t  i n  p ra c t i c e  

w h e n  y o u  c o m e  to  i n v e s t i g a t i o n s  u n d e r  S e c t i o n  5 9 ,  7 0 %  o f  t h o s e  

i n v e s t i g a te d  a re  b la c k s  a n d  l e s s  th a n  1 0 %  o f  t h o s e  i n v e s t i g a te d  a re  

w h i te s .   N o w  y o u  s e e  th e re ’s  a n  i n v e rs e  b e tw e e n  y o u r  p o te n t i a l  t a rg e t  
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g ro u p  a n d  y o u r  a c tu a l l y  i n v e s t i g a te d  g ro u p .   I  m e a n  i s  t h a t  e v id e n c e  o f  

p r im a  fa c i  r a c e  d i s c r im in a t i o n  o r  h o w  s h o u ld  w e  a p p ro a c h  th a t  i s s u e ?  

A D V  W IM  T R E N G O V E :   W e l l ,  l e t  m e  g o  b a c k  to  H a rk s e n .   T h e re  i s  

d i f f e re n t i a t i o n  b e c a u s e  i t  d i f f e re n t i a te s  i n  i t s  im p a c t ,  t h e re ’s  g re a te r  

d i f f e re n t i a t i o n  o n  s o m e  th a n  o th e rs .   S e c o n d  q u e s t io n  th a t  l i n e  o f  

d i f f e re n t i a t i o n  ru n s  a lo n g  th e  l i n e s  o f  r a c e .   S o ,  h a v in g  c o n c lu d e d  th a t  

t h e re  i s  d i f f e re n t i a t i o n  a lo n g  th e  l i n e s  o f  r a c e ,  t h e  th i r d  s te p  i s  

t r i g g e re d  w h ic h  m e a n s  th e  d i f f e re n t i a t i o n  c o n s t i t u te s  d i s c r im in a t i o n  o n  

th e  g ro u n d s  o f  r a c e .   T h e  o n l y  r e m a in in g  q u e s t i o n  th e n  i s ,  i s  i t  u n fa i r ?   

A n d  i n  t h a t  e n q u i r y  i f  y o u  w a n t  t o  f o rm u la te  i t  a c c u ra te l y,  t h e  re a l  10 

q u e s t i o n  i s ,  h a s  i t  b e e n  s h o w n  n o t  t o  b e  u n fa i r  b e c a u s e  i t  i s  t h e  

p e rp e t ra to r  w h o  b a re s  th e  o n u s  o f  p ro v in g  fa i r n e s s .   S o  y e s ,  t h e  

h y p o th e t i c a l  f a c t s  y o u  ra i s e d  w i l l  g i v e  r i s e  to  a  p re s u m p t io n  o f  u n la w fu l  

r a c e  d i s c r im in a t i o n  u n le s s  th e  s c h e m e s  s a t i s f y  y o u  th a t  t h e  

d i f f e re n t i a t i o n  i s  n o t  u n fa i r.    

A D V  A D IL A H A S S IM :   M r  Tre n g o v e  . . .  ( i n te r v e n e s ) .  

A D V  W IM  T R E N G O V E :   L e t  m e  a l s o  j u s t  s a y  th a t  i t  l i k e  i n  m y  ro b b e ry  

c r im e ,  t h e re  i s n ’ t  n e c e s s a r i l y  a  s u g g e s t i o n  o f  u n fa i r n e s s  b u t  t h e re ’s  a  

q u e s t i o n  o f  u n fa i r n e s s  a n d  th e  o n u s  o f  p ro o f  i s  o n  th e  p e rp e t ra to r.  

A D V  A D IL A H A S S IM :   I  w a s  g o in g  to  a s k  y o u  a  v e ry  s im i l a r  q u e s t i o n  to  20 

t h e  C h a i r  a n d  o n  th e  b a s i s  o f  a  s l i d e  t h a t  i s  b e fo re  y o u  b u t  I  w a n t  t o  

s a y  th e  fo l l o w in g ;  t h a t  w e  h a v e  n o t  h e a rd  f r o m  th e  s c h e m e s  o r  t h e  

fu n d e rs  a d m in i s t r a to r s  y e t .   W e ’v e  o n l y  h e a rd  f r o m  th e  c o m p la in a n ts  

t h u s  fa r  a n d  c e r ta in  re p re s e n ta t i v e  a s s o c ia t i o n s .   B u t  w e  a re  g e t t i n g  

e v id e n c e  f r o m  th o s e  a s s o c ia t i o n s  a b o u t  a  d i s p ro p o r t i o n a te  im p a c t  s o  
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t h i s  s l i d e  i s  n o t -  I ’m  n o t  m a k in g  a n y  –  w e ’ re  n o t  s u g g e s t i n g  th a t  t h i s  i s  

a  m a t te r  o f  f a c t  t h e  f i g u re s  i n  t h i s  s l i d e .   B u t  i f  y o u  l o o k  a t  t h i s  s l i d e  

w h ic h  re fe r s  t o  p s y c h ia t r i s t s  a n d  i t ’ s  b a s e d  o n  m e m b e rs  o f  t h i s  

o rg a n is a t i o n  o f  p s y c h ia t r i s t s .   A n d  i f  y o u  l o o k  a t  t h e  f i r s t  r o w  i t  t e l l s  y o u  

h o w  m a n y  m e m b e rs  t h e y  h a v e  a n d  h o w  th a t ’s  b ro k e n  d o w n  b y  ra c e ,  6 4  

b la c k ,  6  c o lo u re d ,  6 6  In d ia n ,  1 4 7  w h i te  . . .  ( i n te r v e n e s ) .  

A D V  W IM  T R E N G O V E :   1 4 7  y e s ,  t h a t ’s  t h e  p o p u la t i o n  . . . ( i n te r v e n e s ) .  

A D V  A D IL A H A S S IM :   T h a t ’s  t h e  p o p u la t i o n .  

A D V  W IM  T R E N G O V E :   B y  ra c e .  

A D V  A D IL A H A S S IM :   T h a t ’s  r i g h t .   A n d  a t  t h e  v e ry  l a s t  l i n e -  w e l l ,  10 

a c tu a l l y  n o t  t h e  v e ry  l a s t  l i n e ,  l e t ’s  s ta r t  a t  t h e  th i r d .   T h e  n u m b e r  o f  

m e m b e rs  i n v e s t i g a te d  o r  e v e n  th e  s e c o n d ,  n u m b e r  o f  i n v e s t i g a t i o n s  p e r  

r a c e  c a te g o ry  w e  s ta r t  t o  s e e  th a t  t h e re ’s  a  g re a te r  p ro p o r t i o n  o f  b la c k  

p s y c h ia t r i s t s  t h a n  w h i te  a n d  w e  s e e  th a t  r e f l e c te d  i n  t h e  p e rc e n ta g e  in  

t h e  l a s t  l i n e .   S o  3 5 .9 %  b la c k  v e rs u s  1 7  –  w e l l ,  b la c k  i f  y o u  ta k e  a l l  

t h re e  c a te g o r ie s  i t ’s  e v e n  g re a te r  i f  y o u  p u t  t h e m  to g e th e r  v e rs u s  w h i te .   

S o  th i s  i s  a n  e x a m p le  o f  w h a t  w e ’v e  j u s t  b e e n  d i s c u s s in g  w i th  y o u  n o w,  

w h ic h  w o u ld  n e e d  to  t h e n  b e  p u t  t o  t h e  fu n d e rs  t o  t h i s  p ro o f  . . .  

( i n te r v e n e s ) .  

A D V  W IM  T R E N G O V E :   J a .  20 

A D V  A D IL A H A S S IM :   T h a t  t h i s  i s  u n fa i r  d i s c r im in a t i o n .  

A D V  W IM  T R E N G O V E :   J a .   Ta k in g  th e s e  f i g u re s  a s  h y p o th e t i c a l  o n  

th e i r  f a c e  th e y  c le a r l y  s a y  tw o  th in g s .   F i r s t l y  t h e re ’s  d i s p ro p o r t i o n a te  

im p a c t  a n d  th a t  t h e  l i n e  o f  t h a t  d i s p ro p o r t i o n  ru n s  a lo n g  th e  l i n e s  o f  

r a c e .   I t  m e a n s  th a t  i t  c o n s t i t u te s  d i s c r im in a t i o n  a n d  i t  r a i s e s  th e  
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f a i r n e s s  q u e s t i o n  w h e re  th e  fu n d e rs  w o u ld  t h e n  h a v e  to  s a t i s f y  y o u  

w h e re  th e  o n u s  o f  p ro v in g  th a t  t h e  d i s c r im in a t i o n  i s  n o t  u n fa i r.  

A D V  K E L LY W IL L IA M S :   M r  Tre n g o v e ,  I  h a v e  o n e  fu r th e r  q u e s t i o n .   I n  

H a rk s e n  a n d  i n  P re to r i a  C i t y  C o u n c i l  v e rs u s  Wa lk e r,  y o u  h a d  o n e  

c o m p la in a n t .   I n  e n q u i r i e s  s u c h  a s  th e s e  th e re  a re  m a n y  a n d  th e re  a re  

m a n y  p o te n t i a l  c o m p la in a n ts .   I s  t h e  te s t  d e s ig n e d  to  c a te r  f o r  b o th  

s i t u a t i o n s ?  

A D V  W IM  T R E N G O V E :   Ye s  b e c a u s e  re m e m b e r  M r  Wa lk e r  w a s  t y p i c a l  

o f  h i s  k in d  th e re  s o  h e  w a s  a l s o  j u s t  t h e  p e rs o n i f i c a t i o n  o f  a  v e ry  l a rg e  

c la s s  w h o  i f  h e  h a d  a  c o m p la in t  w o u ld  h a v e  h a d  a  c o m p la in t  t o o .   S o  10 

t h e  Wa lk e r  t e s t  w o u ld  s t i l l  a p p l y  a n d  o n e  w o u ld  t h e n  s im p ly  a l l o w  fo r  

t h e  fa c t  t h a t  t h e  im p a c t  o f  t h e  d i s c r im in a t i o n  i s  f e l t  b y  m a n y  a n d  n o t  b y  

o n e  a lo n e .   B u t  i t  s e e m s  to  m e  th a t  t h a t  i s  a  r e le v a n t  f a c to r  w h e th e r  t h e  

p a r t y  b e fo re  y o u  i s  M r  Wa lk e r  o n  h i s  o w n  o r  M r  Wa lk e r  a n d  th e  re s t  o f  

w h i te  P re to r i a .   T h e  q u e s t i o n  s t i l l  i s ,  i s  i t  u n fa i r  t o  w h i te  P re to r i a  t o  

h a v e  th e  p o l i c y  t h a t  t h e y  a d o p te d  re g a rd le s s  o f  w h o  th e  p e rs o n  i s  t h a t  

r a i s e d  th e  c o m p la in t  b e fo re  y o u .   S o  I  d o n ’ t  t h in k  th a t  t h e  n u m b e r  o f  

c o m p la in t s  i n  t h e  fo ru m  m a k e s  a n y  d i f f e re n c e .   Yo u  a s k  y o u rs e l f  h o w  

m a n y  p e o p le  a re  v i c t im s  w h e th e r  t h e y ’ re  h e re  o r  n o t?  

A D V  T E M B E K A N G C U K A ITO B I :   Tre n g o v e ,  j u s t  i n te re s t  i n  t h e  e a r l i e r  20 

q u e s t i o n  i n  r e la t i o n  to  j u s t  m a k in g  s u re  t h a t  t h e re ’s  c la r i t y  w h e n  y o u  

s a y,  t h o s e  f i g u re s  d o  g i v e  r i s e  to  i n fe re n c e  o f  d i s c r im in a t i o n  . . .  

( i n te r v e n e s ) .  

A D V  W IM  T R E N G O V E :   Ye s .  

A D V  T E M B E K A N G C U K A ITO B I :   T h a t  t h a t  i s  n o t  u n la w fu l  p e r  s e  
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b e c a u s e  i t  i s  o n l y  u n la w fu l  i f  i t  i s  u n fa i r.  

A D V  W IM  T R E N G O V E :   J a .   R e m e m b e r  y o u  q u i t e  r i g h t  a n d  th e  

l a n g u a g e  y o u  u s e  i s  r i g h t  a s  w e l l .   T h e  p ro h ib i t i o n  i s  a  p ro h ib i t i o n  o f  

u n fa i r  d i s c r im in a t i o n .   Q u e s t i o n s  o n e  a n d  tw o  le a d s  to  a  c o n c lu s io n  o f  

d i s c r im in a t i o n  p re s u m e d  to  b e  u n fa i r  b u t  n o t  y e t  s h o w n  to  b e  u n fa i r  o r  

s h o w n  to  b e  fa i r.  

A D V  T E M B E K A N G C U K A ITO B I :   N o w  I  j u s t  w a n t  t o  g o  b a c k  to  t h i s  

i s s u e  s o  w e ’v e  s p o k e n  a b o u t  in te n t i o n  a n d  w e ’v e  s p o k e n  a b o u t  t h e  

p o s s ib i l i t y  o f  r e c k le s s n e s s  b u t  j u s t  t o  m a k e  s u re  t h a t  I  m e a n  I  

u n d e rs ta n d  th e  c o r re c t  l e g a l  p o s i t i o n .   S o  y o u  h a v e  a  n e u t ra l  10 

m e th o d o lo g y  fo r  c o n d u c t i o n  i n v e s t i g a t i o n  th a t  c o n s ta n t l y  o v e r  t im e  

p ro d u c e s  ra c ia l l y  s k e w e d  re s u l t s  a n d  th a t  a s  I  s a y  th a t  t h e  m a t te r  i s  

n e u t ra l  b u t  t h e  re s u l t s  a re  ra c ia l l y  s k e w e d  a n d  th a t  y o u  d o  n o th in g  

a b o u t  i t .   C a n  y o u  d ra w  a n  i n fe re n c e  o f  d i s c r im in a t i o n  f r o m  th e  fa i l u re  

t o  d o  s o m e th in g  a b o u t  r a c ia l l y  b ia s e d  o u tc o m e s  p ro d u c e d  b y  th e  

a p p l i c a t i o n  o f  a p p a re n t l y  n e u t ra l  m e th o d o lo g ie s ?  

A D V  W IM  T R E N G O V E :   T h e  a n s w e r  i s  y e s  b u t  i t ’ s  I  t h in k  t h e  a n s w e r  i s  

a c tu a l l y  e a s ie r  t h a n  th e  q u e s t i o n  s u g g e s ts  b e c a u s e  re m e m b e r  i f  y o u  g o  

b a c k  to  t h e  ru le  t h a t  i t  i s  f o r  t h e  p e rp e t ra to r  t o  s a t i s f y  y o u  th a t  t h e  

d i s c r im in a t i o n  i s  f a i r,  t h e n  y o u  w i l l  s im p ly  n o t  c re d i t  t h e  e x p la n a t i o n  i f  i t  20 

i s  t h e  p ro d u c t  o f  i n a d e q u a te  re g u la t i o n  o r  t h e re  m a y  a l s o  b e  i n  s u c h  a n  

e n q u i r y  a  d i f f e re n c e  b e tw e e n  th e  fo rw a rd  l o o k in g  e n q u i r y  a n d  th e  

b a c k w a rd  l o o k in g  e n q u i r y  a n d  I ’m  n o w  g o in g  to  s p e a k  h y p o th e t i c a l l y  

a g a in  b e c a u s e  I  r e a l l y  d o n ’ t  k n o w  th e  c i r c u m s ta n c e s  o f  y o u r  

i n v e s t i g a t i o n .   B u t  a s s u m e  th a t  t h e re  i s  a  p e rp e t ra to r  w h o ’s  p o l i c y  i s  
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s h o w n  to  im p a c t  d i s p ro p o r t i o n a te l y  o n  b la c k  p e o p le  s o  th e re ’s  a n  

e n q u i r y  i n to  a n d  th e  c o n c lu s io n  i s  i t s  d i s c r im in a t i o n .   T h e  e n q u i r y  i s  

o n e  o f  f a i r n e s s  a n d  th e  p e rp e t ra to r  h a s  to  p ro o f .   N o w  th e  p e rp e t ra to r  

s a y,  m y  g o o d n e s s  I ’m  s o  s o r r y,  I  n e v e r  re a l i s e d  th a t  m y  p o l i c y  h a d  th a t  

e f f e c t .   T h a t ’s  n o t  a  c o m p le te  a n s w e r  b u t  i t  m ig h t  p e rs u a d e  y o u  

to g e th e r  w i th  a l l  t h e  o th e r  f a c to r s  a n d  th e  s l i g h t  im p a c t  t h a t  i t  h a s  a n d  

s o  o n .   I t  m ig h t  p e rs u a d e  y o u  th a t  t h e  a s s e s s m e n t  o f  t h a t  p o l i c y  o n  th e  

l o o k in g  b a c k  o n  th e  h i s to r i c a l  a s s e s s m e n t  i s  n o t  u n fa i r.   B u t  M r  

P e rp e t ra to r  n o w  k n o w s  th a t  t h a t  i s  t h e  im p a c t  o f  t h e  p o l i c y  s o  g o in g  

fo rw a rd  M r  P e rp e t ra to r  w o u ld  n o t  h a v e  th e  e x c u s e  o f  i g n o ra n c e  o f  t h e  10 

im p a c t  o f  i t s  p o l i c y.   S o  i t  w o u ld  b e  q u i t e  ra t i o n a l  f o r  y o u  i n  s u c h  a  c a s e  

to  c o n c lu d e ,  I  c o n c lu d e  th a t  y o u r  h i s to r i c a l  c o n d u c t  h a s  n o t  b e e n  u n fa i r  

b u t  n o w  th a t  t h e  ra c ia l l y  d i s c r im in a to ry  im p a c t  o f  y o u r  p o l i c y  h a s  b e e n  

s h o w n  to  y o u ,  i t  w o u ld  b e -  i t  w o u ld  c o n s t i t u te  w i th  u n fa i r  d i s c r im in a t i o n  

fo r  y o u  to  c o n t i n u e  to  a p p ly  t h i s  p o l i c y  a s  y o u  h a v e  d o n e  i n  t h e  p a s t  

b e c a u s e  i t  i s  a  f l a w e d  p o l i c y.  

A D V  A D IL A H A S S IM :   C a n  I  c h a l l e n g e  y o u  o n  th a t  t o  s a y,  t h a t  w o u ld n ’ t  

i t  b e  m o re  a p p ro p r ia te  t o  s a y  th a t  i t ’ s  r e le v a n t  t o  re m e d y  ra th e r  t h a n  

w h e th e r  t h e y  –  ra th e r  t h a n  fa i r n e s s .   S o  th e  re s p o n s e  th a t  s a y s ,  I  h a d  

n o  i d e a ,  w o u ld n ’ t  c h a n g e  a n y th in g  a s  f a r  a s  t h e  u n fa i r n e s s  o r  f a i r n e s s  20 

l e g  o f  t h e  e n q u i r y  g o e s .   I t  r e a l l y  i s  o n l y  r e le v a n t  w i t h  re g a rd  to  

re m e d ie s .  

A D V  W IM  T R E N G O V E :   Yo u  a re  q u i t e  r i g h t  i n  s a y in g  th a t  i t  i s  n o t  

d e c i s i v e .   I n  o th e r  w o rd s ,  i g n o ra n c e  i s  n o t  a n  e x c u s e  i n  i t s e l f  b u t  

i g n o ra n c e  i s  a l s o  n o t  i r r e le v a n t .   I f  t h e  p e rp e t ra to r  g e n u in e ly  d id n ’ t  
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k n o w  a n d  c o u ld n ’ t  h a v e  k n o w n  a n d  i f  t h e re  i s  n o  s u g g e s t i o n  th a t  h e  

s h o u ld  h a v e  i n v e s t i g a te d  th e  m a t te r,  i n  o th e r  w o rd s ,  t h a t  y o u  c a n ’ t  s a y  

to  h im ,  t h a t  h e  s h o u ld  h a v e  k n o w n .   T h e n  i g n o ra n c e  m a y  w e l l  p e rs u a d e  

y o u  th a t  h i s  p a s t  c o n d u c t  w a s  n o t  u n fa i r.   S o  I  d o  th in k  t h a t  i g n o ra n c e  

i s  r e le v a n t  t o  t h e  fa i r n e s s  e n q u i r y  n o t  d e c i s i v e  b y  a n y  m e a n s .   I t ’ s  n o t  

a n  e x c u s e  b u t  i t  i s  a  r e le v a n t  f a c to r  l o o k in g  b a c k .   L o o k in g  fo rw a rd  o f  

c o u rs e  th e re ’s  n o  l o n g e r  a n y  i g n o ra n c e .  

A D V  T E M B E K A N G C U K A ITO B I :   B u t  y o u  s e e  l e t ’s  j u s t  t a k e  th i s  o n e  

s te p -  t h i s  e n q u i r y  w i th  m y  c o l l e a g u e  n o w.   S o  l e t ’s  t a k e  m e d ic a l  s c h e m e  

X ,  t h e  h y p o th e t i c a l  m e d ic a l  s c h e m e  X .  10 

A D V  W IM  T R E N G O V E :   J a .  

A D V  T E M B E K A N G C U K A ITO B I :   I t  c o n d u c ts  S e c t i o n  5 9  i n v e s t i g a t i o n s  

i n  2 0 1 6 .  

A D V  W IM  T R E N G O V E :   J a .  

A D V  T E M B E K A N G C U K A ITO B I :   T h e y  s h o w  b y  fa r  t h a t  

d i s p ro p o r t i o n a l l y  t h e  im p a c t  i s  o n  b la c k  d o c to rs  a s  o p p o s e d  to  w h i te  

d o c to r s  d e s p i t e  i t s  p o p u la t i o n  s i z e .  

A D V  W IM  T R E N G O V E :   J a .  

A D V  T E M B E K A N G C U K A ITO B I :   I n  2 0 1 7 ,  t h e y  d o  n o th in g  a b o u t  i t  t h e y  

c o n t i n u e .  20 

A D V  W IM  T R E N G O V E :   J a .  

A D V  T E M B E K A N G C U K A ITO B I :   I n  2 0 1 8 ,  t h e y  d o  n o th in g  th e y  

c o n t i n u e .  

A D V  W IM  T R E N G O V E :   J a .  

A D V  T E M B E K A N G C U K A ITO B I :   U n t i l  t h i s  i n v e s t i g a t i o n .   S o  th e re  a re  
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b o th  p re v io u s  i n  t h e  fu tu re  c o n d u c t .  

A D V  W IM  T R E N G O V E :   J a .  

A D V  T E M B E K A N G C U K A ITO B I :   I s  t h a t  c o n d u c t  r e le v a n t  t o  r e m e d y  

o n l y  o r  i s  i t  a l s o  re le v a n t  t o  –  I  t h in k  t h a t ’s  t h e  p o in t  t h a t  M s  H a s s im  i s  

t r y i n g  to  e n q u i re .  

A D V  W IM  T R E N G O V E :   J a  b u t  t h e  fa c t  y o u  p o s tu la te  i s  s o m e o n e  w h o  i s  

n o t  i g n o ra n t .   T h e y  k n e w  th a t  t h e i r  p o l i c y  im p a c te d  d i s p ro p o r t i o n a te l y  

o n  b la c k  p e o p le  a n d  d id  n o th in g  a b o u t  i t .  

A D V  T E M B E K A N G C U K A ITO B I :   J a .  

A D V  W IM  T R E N G O V E :   I n te n t i o n  i s  r e le v a n t  t o  f a i r n e s s  a n d  i n  t h e  10 

s a m e  w a y  a s  I  s a id ,  a n  i n n o c e n t  m in d  i s  n o t  a n  e x c u s e  b u t  i t ’ s  a  

re le v a n t  f a c to r.   A g u i l t y  m in d  i s  b y  t h e  s a m e  to k e n  a l s o  a  re le v a n t  

f a c to r,  i t  i n c re a s e s  th e  b u rd e n  o f  p ro v in g  fa i r n e s s  a n d  i t ’s  v e ry  h a rd  to  

im a g in e  th a t  k n o w in g  a  d e l i b e ra te  d i s c r im in a t i o n  c a n  n e v e r  b e  j u s t i f i e d  

a s  f a i r.  

A D V  K E L LY W IL L IA M S :   M a y  I  a s k  a  re la te d  b u t  s l i g h t l y  d i f f e re n t  

q u e s t i o n ?   J u s t  h y p o th e t i c a l l y  i n  r e la t i o n  to  t h e  c la im  o f  i g n o ra n c e  a t  

n o t  k n o w in g  fo r  e x a m p le  t h e  d i s p ro p o r t i o n a te  im p a c t  o n  b la c k  p e o p le .   

H o w  c a n  th a t  b e  c re d ib le  w h e n  y o u  c a n  s e e  th a t  p e o p le  a re  b la c k  o r  

w h i te ,  w h e re  ra c e  i s  v i s i b le  t o  t h e  e y e ?  20 

A D V  W IM  T R E N G O V E :   Yo u  m u s t  f o rg i v e  m e  fo r  n o t  k n o w in g  th e  fa c t s  

o f  y o u r  c a s e .   I ’m  ta l k in g  a b o u t  a  h y p o th e t i c a l  . . .  ( i n te r v e n e s ) .  

A D V  T E M B E K A N G C U K A ITO B I :   I t ’ s  t h e  fa c t s  o f  o u r  e n q u i r y  M r  

Tre n g o v e .  

A D V  W IM  T R E N G O V E :   J a ,  I  a p p re c ia te  t h a t  b u t  I ’m  ta l k i n g  a b o u t  a  
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h y p o th e t i c a l  p e rp e t ra to r  w h o  d o e s  n o t  r e a l i s e  t h e  im p l i c a t i o n s  o f  i t s  

p o l i c y.   I f  y o u  te l l  m e  th a t  i n  a  p o l i c y  t h a t  y o u  l o o k in g  a t  p e o p le  d o  

k n o w  w h a t  t h e  im p l i c a t i o n s  o f  t h e i r  p o l i c y  a re ,  t h e n  o f  c o u rs e  th a t  i s  a  

d i f f e re n t  m a t te r.   B u t  t h a t ’s  a  q u e s t i o n  o f  f a c t  n o t  a  q u e s t i o n  o f  l a w.  

A D V  T E M B E K A N G C U K A ITO B I :   Ye s .   I  s u p p o s e  w h a t  y o u  a re  

s u g g e s t i n g  to  u s  i s  t h a t  t h e  e n q u i r y  i s  a c tu a l l y  a  s im p le r  e n q u i r y  a n d  

w e  m a y  b e  o v e r  c o m p l i c a t i n g  i t  . . .  ( i n te r v e n e s ) .  

A D V  W IM  T R E N G O V E :   J a .  

A D V  T E M B E K A N G C U K A ITO B I :   B e c a u s e  w e  h a v e  to  l o o k  a t  w h e th e r  

t h e  o u tc o m e s  a re  d i s p ro p o r t i o n a te  t o  a  p o p u la t i o n  g ro u p .  10 

A D V  W IM  T R E N G O V E :   J a .  

A D V  T E M B E K A N G C U K A ITO B I :   O n c e  w e  a re  t h e re ,  d i s c r im in a t i o n  i s  

e s ta b l i s h e d  w h a t  i s  p re s u m e d  i s  t h e  q u e s t i o n  o f  f a i r n e s s  w h ic h  th e n  

re q u i re s  j u s t i f i c a t i o n  b y  th e  p e rp e t ra to r.  

A D V  W IM  T R E N G O V E :   J a  a n d  i t  m e a n s  th a t  i f  y o u  a re  l e f t  n o t  u n a b le  

t o  d e te rm in e  w h e th e r  i t ’ s  f a i r,  t h e n  th e  p e rp e t ra to r  l o s e s  b e c a u s e  i t  

b e a rs  t h e  o n u s .   

A D V  T E M B E K A N G C U K A ITO B I :   T h a n k  y o u  M r  Tre n g o v e .   W e  a re  v e ry  

g ra te fu l  t h a t  y o u ’v e  ta k e n  th e  t im e  to  p re p a re  a n d  to  c o m e  a n d  p re s e n t .   

A D V  W IM  T R E N G O V E :   I t ’ s  b e e n  a  p le a s u re ,  t h a n k  y o u  v e ry  m u c h .  20 

A D V  T E M B E K A N G C U K A ITO B I :   A l r i g h t ,  s o  th e  e n q u i r y  w i l l  b e  

a d jo u rn e d  u n t i l -  I  t h i n k  w e  h a v e  o n e  m o re  p re s e n ta t i o n  I  t h in k  u n t i l  

1 5 :0 0 ,  u n t i l  1 5 :0 0  

IN Q U IRY A D J O U R N S  

IN Q U IRY R E S U M E S  
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A D V  T E M B E K A N G C U K A ITO B I :    G o o d  a f t e rn o o n .   W e  a re  c o n t i n u in g  

w i th  t h e  i n q u i r y.   I  j u s t  w a n t  t o  s e e  w h o  th e  n e x t  p re s e n te r  i s  f r o m .   I t  i s  

t h e  D e n ta l  H e a l th  P ro fe s s io n a l  A s s o c ia t i o n .   S o ,  s o r r y.   A re  y o u  th e  

p re s e n te r?  

 D R  T H A B O  T WA L A :    Ye s ,  C h a i r.  

A D V  T E M B E K A N G C U K A ITO B I :    O k a y,  w h a t  i s  y o u r  n a m e ?  

M R  T H A B O  T WA L A    M y  n a m e  i s  T h a b o  Tw a la .   I  a m  th e  C h a i rm a n  o f  

t h e  D e n ta l  H e a l th  P ro fe s s io n a l  A s s o c ia t i o n .  

A D V  T E M B E K A N G C U K A ITO B I :    T h a b o  Tw a la ?  

D R  T H A B O  T WA L A :    Ye s .  10 

A D V  T E M B E K A N G C U K A ITO B I :    I s  i t  M r  Tw a la  o r  D r  Tw a la ?  

D R  T H A B O  T WA L A :    Ye s .  

A D V  T E M B E K A N G C U K A ITO B I :    A l l  r i g h t .   D r  Tw a la ,  I  n e e d  to  

a d m in i s te r  y o u r  o a th .   W i l l  y o u  s a y  a f t e r  m e ,  I  a n d  y o u r  f u l l  n a m e s ?  

D R  T H A B O  T WA L A :    I ,  T h a b o  Tw a la …  

A D V  T E M B E K A N G C U K A ITO B I :    H e re b y  s w e a r.  

D R  T H A B O  T WA L A :    H e re b y  s w e a r.  

A D V  T E M B E K A N G C U K A ITO B I :    T h a t  t h e  e v id e n c e  I  w i l l  g i v e .  

D R  T H A B O  T WA L A :    T h a t  t h e  e v id e n c e  I  w i l l  g i v e .  

A D V  T E M B E K A N G C U K A ITO B I :    S h a l l  b e  th e  t r u th .  20 

D R  T H A B O  T WA L A :    S h a l l  b e  th e  t r u th .  

A D V  T E M B E K A N G C U K A ITO B I :    T h e  w h o le  t r u th .  

D R  T H A B O  T WA L A :    T h e  w h o le  t r u th  

A D V  T E M B E K A N G C U K A ITO B I :    A n d  n o th in g  e l s e  b u t  t h e  t r u th .  

D R  T H A B O  T WA L A :    A n d  n o th in g  e l s e  b u t  t h e  t r u th .  
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A D V  T E M B E K A N G C U K A ITO B I :    R a i s e  y o u r  r i g h t  h a n d  a n d  s a y,  s o  

h e lp  m e  G o d .  

D R  T H A B O  T WA L A :    S o  h e lp  m e  G o d .  

A D V  T E M B E K A N G C U K A ITO B I :    T h a n k  y o u .   S o ,  t h e  f l o o r  i s  y o u rs .   I  

s e e  th a t  y o u  h a v e  j u s t  h a n d e d  u s  a  d o c u m e n t  c a l l e d  S u rv e y  R e s u l t s .   

B u t  t a k e  u s  th ro u g h  h o w  y o u  w a n t  t o  s t ru c tu re  y o u r  p re s e n ta t i o n .  

D R  T H A B O  T WA L A :    T h a n k  y o u ,  C h a i r  a n d  th e  o th e r  C o m m is s io n e rs .   

F ro m  th e  D e n ta l  H e a l th  P ro fe s s io n a l  A s s o c ia t i o n ,  c o m m o n ly  k n o w n  a s  

th e  D PA ,  w e  a re  re a l l y  g ra te fu l  f o r  b e in g  a f f o rd e d  th i s  o p p o r tu n i t y  t o  

c o m e  a n d  p re s e n t  t o  t h e  C o m m is s io n .   A s  p ra c t i t i o n e rs  i n  t h i s  p a r t i c u la r  10 

s p a c e ,  t h e  i s s u e s  th a t  a re  b e in g  v e n t i l a te d  i n  t h i s  C o m m is s io n  a re  

a c tu a l l y  v e ry  c lo s e  to  u s  a n d  i t  a f f e c t s  a  l o t  o f  o u r  m e m b e rs  g re a t l y  a n d  

I  h o p e  b y  m a k in g  a  p re s e n ta t i o n ,  y o u  k n o w,  I  w i l l  b e  a b le  t o  a s s i s t  t h e  

C o m m is s io n  i n  i t s  i n v e s t i g a t i o n s .    C h a i r,  I  t h i n k  I  s h o u ld  s ta r t  f i r s t  b y  

g i v in g  a n  i n t r o d u c t i o n  a b o u t  t h e  D e n ta l  H e a l th  P ro fe s s io n a l  A s s o c ia t i o n  

a n d  I  w i l l  t h e re fo re  f o l l o w  o n ,  o n  th e  i s s u e s  th a t  r e la te s  t o  t h e  s c o p e  o f  

t h i s  C o m m is s io n  a s  re g a rd s  S e c t i o n  5 9  i n  i t s  a p p l i c a t i o n  b y  m e d ic a l  

s c h e m e s .   R ig h t .   T h a n k  y o u ,  C h a i r.   J u s t  b y  w a y  o f  i n t r o d u c t i o n .   T h e  

D e n ta l  P ro fe s s io n a l  A s s o c ia t i o n  i s  a n  a s s o c ia t i o n  o f  d e n ta l  

p ro fe s s io n a ls  i n  t h e  m a in  d e n t i s t s  b u t  w e  a l s o  h a v e  d e n ta l  t h e ra p i s t s  i n  20 

o u r  a s s o c ia t i o n  a n d  o ra l  h y g ie n i s t s .   O u r  m e m b e rs h ip  i s  p re d o m in a n t l y  

t h e  b la c k  d e n ta l  p ro fe s s io n a ls .   O u r  a s s o c ia t i o n  w a s  fo rm e d  in  1 9 9 2  

a n d  i t  h a s  b e e n  e x i s t i n g  u p  u n t i l  n o w.   H o w e v e r,  s a fe  t o  s a y  th a t  I  c a n  

j u s t  m e n t io n  th a t  r o u n d a b o u t  1 9 9 8  w e  w e n t  i n to  a  m e rg e r  w i th  t h e  

S o u th  A f r i c a n  D e n ta l  A s s o c ia t i o n ,  w h ic h  m e a s u re  u n ra v e l l e d  a b o u t  s i x  
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y e a rs  a g o .   M a in l y  –  p a r t  o f  t h e  re a s o n s  w h y  th e  m e a s u re  u n ra v e l l e d  

w a s  p re c i s e l y  b e c a u s e  w e  fe l t  t h a t  t h e  S o u th  A f r i c a n  D e n ta l  A s s o c ia t i o n  

w a s  n o t  r e a l l y  p ro te c t i n g  th e  i n te re s t  o f  t h e  m e m b e rs .   I n  p a r t i c u la r  t h e  

b la c k  d e n t i s t s .   T h a t  i s  w h e re  th e  d e c i s io n  w a s  th e n  ta k e n .   Yo u  k n o w,  

t o  m o v e  o u t  o f  t h e  d e n ta l  a s s o c ia t i o n  a n d  o n c e  a g a in  b e c o m e  a n  

i n d e p e n d e n t  a s s o c ia t i o n .   M r  C h a i r,  I  h a v e  p ro v id e d  a  s u rv e y  b e c a u s e  

a s  y o u  w i l l  a p p re c ia te ,  w e  h a v e  m e m b e rs  c o m in g  to  t h e  a s s o c ia t i o n  

c o m p la in in g  a b o u t  b e in g  h a ra s s e d  a n d  b e in g  m a d e  to  e n te r  i n to  

s e t t l e m e n ts  w i th  a  v a r ie t y  o f  m e d ic a l  s c h e m e s .   H o w e v e r,  i t  i s  v e ry  

d i f f i c u l t  t o  c o l l a te  t h e  d a ta  a s  re g a rd  th a t  b e c a u s e  th o s e  k in d  o f  i s s u e s  10 

c o m e  a s  a n d  w h e n  a n d  y o u  k n o w,  t h e y  –  I  m a y  j u s t  s a y  th a t ,  y o u  k n o w,  

g i v e n  o u r  –  t h e  w a y  th a t  w e  w a n t  t o  s p e n d  o u r  r e s o u rc e s ,  y o u  k n o w,  w e  

d o  n o t  u s u a l l y  s p e n d  a s  m u c h  o n  th i s  p a r t i c u la r  i s s u e s .   H o w e v e r,  t h e y  

a re  v e ry  im p o r ta n t  t o  t h e  l i v e l i h o o d s  o f  o u r  m e m b e rs .   A n d  a s  w e l l ,  I  

t h i n k  t h i s  w i l l  a l s o  g i v e  y o u  a n  i n d i c a t i o n  o f  t h e  k in d  o f  a s s o c ia t i o n  th a t  

t h e  D e n ta l  P ro fe s s io n a l  A s s o c ia t i o n  i s .   S o  i f  w e  g o  i n to  t h e  s u rv e y  

re s u l t s  f o r  i n s ta n c e ,  y o u  w i l l  s e e  th a t  t h e  p e o p le  w h o  re s p o n d e d  to  t h e  

s u rv e y,  t h e y  w e re  d e n t i s t s ,  d e n ta l  s p e c ia l i s t s ,  d e n ta l  t h e ra p i s t s .   A n d  

a s  y o u  c a n  s e e  th e re ,  t h a t  a b o u t  6 0 %  o f  t h e  p e o p le  w h o  re s p o n d e d  

w e re  d e n t i s t s .   A n d  i n  o u r  a s s o c ia t i o n  a  m a jo r i t y  o f  o u r  m e m b e rs  a re  20 

f e m a le ,  a s  i t  i s  r e f l e c te d  i n  t h e  q u e s t i o n  n u m b e r  3 .   M o s t  o f  o u r  

m e m b e rs  a re  f u l l  t im e  p r i v a te  p ra c t i c e .   A b o u t  e ig h ty  p e rc e n t .   I  w i l l  j u s t  

q u i c k l y  g o  th ro u g h  s o m e  o f  t h e  th in g s  th a t  a re  im p o r ta n t .   T h e  w a y  o u r  

m e m b e rs  a re  a l l o c a te d .   T h e  v a s t  m a jo r i t y  a re  i n  G a u te n g ,  f o l l o w e d  b y  

N o r th  W e s t  a n d  i n  L im p o p o .   H o w e v e r,  t h e  D e n ta l  P ro fe s s io n a l  
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A s s o c ia t i o n  i s  a  n a t i o n a l  a s s o c ia t i o n  a n d  w e  h a v e  g o t  m e m b e rs  a c ro s s  

th e  c o u n t r y.   A v e ry  im p o r ta n t  i s s u e  th a t  I  t h in k  I  s h o u ld  m e n t io n .   I t  

r e la te s  to  Q 7 .   E x a c t l y  w h e re  o u r  m e m b e rs  a re  p ra c t i c i n g .   S o  

a c c o rd in g  to  t h i s  s u rv e y,  f o r  i n s ta n c e .   Yo u  w i l l  r e a l i s e  t h a t  f o r t y - t h re e  

p e rc e n t  o f  o u r  m e m b e rs  p ra c t i c e  i n  t h e  c i t y  c e n t re s .   F o r t y  p e rc e n t  

p ra c t i c e  i n  t h e  to w n s h ip s  a n d . . . ( i n te r v e n e s ) .  

A D V  T E M B E K A N G C U K A ITO B I :    I t  i s  Q 7 ?  

D R  T H A B O  T WA L A :    I t  i s  Q 7  o n  th e  s u rv e y.  

A D V  T E M B E K A N G C U K A ITO B I :    N o ,  b u t  I  d o  n o t  h a v e  a  Q 7 .   I  h a v e  

g o t  –  i t  m o v e s  f r o m  Q 6  to  Q 8  a n d  th e n  to  Q 9 .    10 

D R  T H A B O  T WA L A :    I  a m  n o t  t o  s u re  w h y  y o u  d o  n o t  –  I  h o p e  th e  

o th e r  C o m m is s io n e rs  d o .  

A D V  T E M B E K A N G C U K A ITO B I :    D o  y o u  h a v e ?  

A D V  K E L LY W IL L IA M S :    N o .  

A D V  A D IL A H A S S IM :    N o .  

A D V  T E M B E K A N G C U K A ITO B I :    N o .  

D R  T H A B O  T WA L A :    O k a y.   B u t  i n  a n y  c a s e .   F ro m  m y  s h e e t ,  i t  i s  n o t  

r e a l l y  m u c h .   I  t h in k  w e  c a n  g e t  i t  e v e n  a f te rw a rd s  th e  i s s u e s  re la t i n g  to  

Q 7 .    

A D V  A D IL A H A S S IM :    Yo u  w i l l  p ro v id e  u s  w i th  t h e  m is s in g  p a g e ?  20 

D R  T H A B O  T WA L A :    Ye s ,  f o r  s u re .   M o s t  d e f i n i t e l y.  

A D V  T E M B E K A N G C U K A ITO B I :    C o n t i n u e .  

D R  T H A B O  T WA L A :    O k a y.   S o ,  f o r t y - t h re e  p e rc e n t  o f  o u r  m e m b e rs  

p ra c t i c e  i n  t h e  c i t y  c e n t re s .   4 0 %  in  t h e  to w n s h ip s .   A b o u t  e ig 1 8 %  in  

t h e  ru ra l  a re a s  a n d  a n o th e r  1 8 %  w i l l  p ra c t i c e  i n  w h a t  w e  c a n  c a l l  t h e  
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s u b u rb a n  a re a s .   S o  th a t  w i l l  t h e  s u b u rb s  a n d  s o  o n .   J a ,  a l r i g h t ,  Q 9  –  I   

d o  h o p e  y o u  h a v e  Q 9  th e re .   O k a y,  Q 8  re la te s  t o  t h e  re m u n e ra t i o n .   S o  

a b o u t  6 8 ,  s a fe  t o  s a y,  7 0 %  o f  o u r  p ra c t i c e s  d e p e n d  m a in l y  o n  m e d ic a l  

a id  f o r  r e im b u rs e m e n t  a n d  a b o u t  2 8 %  i s  a  c o m b in a t i o n  o f  b o th  m e d ic a l  

a id  a n d  c a s h .   S o  i n d e e d ,  m e d ic a l  a id  i s  f o r  u s  i s  a  v e ry  im p o r ta n t  

s o u rc e  o f  f u n d in g  fo r  t h e  s e rv i c e s  th a t  w e  p ro v id e .   Q 9 ,  I  t h in k  th a t  i s  

v e ry  im p o r ta n t  b e c a u s e  a n  im p re s s io n  c a n  e a s i l y  b e  c re a te d  th a t  

d e n t i s t s  a n d  d o c to rs  a re  a c tu a l l y  m a k in g  a  l o t  o f  m o n e y  f r o m  m e d ic a l  

s c h e m e s  a n d  s o  o n .   B u t  a s  w e  c a n  f r o m  th e  re s u l t s  o f  t h e  s u rv e y,  

c lo s e  to  6 0 %  o f  o u r  m e m b e rs  p ra c t i c e s  a c tu a l l y  h a v e  a  t u rn o v e r  o f  l e s s  10 

t h a n  a  R 1 0 0  0 0 0  p e r  m o n th .   A b o u t  1 8 %  h a v e  a  t u rn o v e r  o f  l e s s  t h a n  

R 2 0 0  0 0 0  p e r  m o n th .   S o ,  I  m e a n  th e s e  a re  p ro fe s s io n a ls  w h o  h a v e  

s p e n t  m a n y  y e a rs  s tu d y in g .   T h e y  h a v e  i n v e s te d  a  l o t  o f  m o n e y  to  s e t  

u p  a  d e n ta l  p ra c t i c e .   I  m e a n ,  a  d e n ta l  p ra c t i c e  i s  n o t  c h e a p  to  s e t  u p .   

A n d  y e t  t h e s e  a re  th e  f i n a n c ia l  o u tc o m e s .   T h i s  i s  n o t  e a rn in g s .   T h i s  i s  

t u rn o v e r.   T h a t  m e m b e rs  a re  g e n e ra t i n g  i n  t h e i r  p ra c t i c e s .  

A D V  T E M B E K A N G C U K A ITO B I :    D o e s  th a t  n o t  c h a n g e  w i th  

e x p e r ie n c e ?  

D R  TA B O  T WA L A :    N o ,  n o .   A b s o lu te l y  n o t .   I  m e a n  –  a b s o lu te l y  n o t .   

S o  a  d e n t i s t  w h o  e n te rs  i n  p ra c t i c e  y e s te rd a y  w i l l  e a rn  e x a c t l y  t h e  s a m e  20 

a s  th e  d e n t i s t  w h o  e n te re d  i n  p ra c t i c e  2 0  y e a rs  a g o .    

A D V  T E M B E K A N G C U K A ITO B I :    N o ,  w h a t  I  m e a n  i s .   S o ,  I  m e a n ,  i t  i s  

l e s s  th a n  1 0 0  0 0 0  a  m o n th .   S o  o n e  c a n  s a y  –  c a n  a c c e p t  t h a t  f o r  n e w  

e n t ra n c e ,  b u t  o v e r  t im e ,  y o u  k n o w,  a s  y o u  g a in  m o re  e x p e r ie n c e ,  m o re  

e x p o s u re  a n d  m o re  p a t i e n t s ,  t h e  i n c o m e  w o u ld  i n c re a s e .   O r  a re  y o u  
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s a y in g  i t  w o u ld  n o t  i n c re a s e ?  

D R  T H A B O  T WA L A :    I  t h i n k  a s  I  m a k e  th e  p re s e n ta t i o n  i t  w i l l  s h o w  

th a t  i t  i s  a c tu a l l y  p o s s ib le  t o  –  f o r  s o m e b o d y  w h o  h a s  b e e n  p ra c t i c i n g  

fo r  tw e n ty - y e a rs  w i l l  s t i l l  b e  e a rn in g  1 0 0  0 0 0 .   O k a y,  i f  w e  th e n  g o  to  –  I  

w o u ld  l i k e  t o  p re s e n t  Q 11  w h ic h  I  t h in k . . . ( i n te r v e n e s ) ,   

A D V  K E L LY W IL L IA M S :    J u s t  a  q u i c k  q u e s t i o n  b e fo re  y o u  g o  th e re .  

D R  T H A B O  T WA L A :    Ye s .  

A D V  K E L LY W IL L IA M S :    I  m ig h t  h a v e  m is s e d  i t .   B u t  w h a t  i s  y o u r  t o ta l  

m e m b e rs h ip ?  

D R  T H A B O  T WA L A :    I t  i s  s l i g h t l y  b e lo w  f i v e  h u n d re d .  10 

A D V  K E L LY W IL L IA M S :    J u s t  b e lo w  5 0 0 .   S o  w h a t  w a s  y o u r  r e s p o n s e  

ra te  o n  th e  s u rv e y ?  

D R  T H A B O  T WA L A :    O u r  re s p o n s e  ra te  w a s  11 8  p e o p le  re s p o n d e d .    

A D V  K E L LY W IL L IA M S :    S o ,  11 8  o u t  o f  5 0 0 ?  

D R  T H A B O  T WA L A :    Ye s .  A l l  r i g h t .   T h e  q u e s t i o n  th a t  i s  b e in g  s a id  t o  

t h e  te rm s  o f  r e fe re n c e  o f  t h i s  C o m m is s io n  i s  a c tu a l l y  Q 11 ,  w h e re  w e  

h a v e  a s k e d  p e o p le  i f  t h e i r  p ra c t i c e s  h a v e  b e e n  a u d i t e d  b y  m e d ic a l  

s c h e m e s .   A n d  5 6 %  s a id ,  i n d e e d  th e y  h a v e  b e e n  a u d i t e d  b y  m e d ic a l  

s c h e m e s .   Q 1 2  –  j u s t  e x c u s e  m e .   I  j u s t  n e e d  to  –  Q 1 2  re la te s  t o  t h e  

f i n a n c ia l  s e t t l e m e n ts  t h a t  m e m b e rs  h a v e  m a d e  a s  a  re s u l t  o f ,  y o u  k n o w,  20 

e i th e r  t h e  i n v e s t i g a t i o n s  o r  n e g o t ia t i o n s  o r  w h a te v e r  y o u  c a n  c a l l  t h e m .   

T h a t  w i l l . . . ( i n te r v e n e s ) .   

A D V  A D IL A H A S S IM :    S o r r y.   C a n  y o u  re a d  o u t  w h a t  t h e  q u e s t i o n  w a s  

i n  Q 1 2 ?   B e c a u s e  th a t  s e e m s  to  b e  c u t -o f f  a n d  Q 1 4  s e e m s  to  d e a l  w i t h  

f i n a n c ia l  s e t t l e m e n ts .    
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D R  T H A B O  T WA L A :    Ye s ,  j u s t  o n e  m o m e n t .   I  j u s t  n e e d  to  g e t  i t  o n  m y  

iP a d .    

A D V  T E M B E K A N G C U K A ITO B I :    W h e n  d id  y o u  d o  th e  s u rv e y ?  

D R  T H A B O  T WA L A :    T h e  s u rv e y  w a s  d o n e  i n  J u l y.   I  t h i n k  j u s t  a f t e r  

t h e  a n n o u n c e m e n t .  

A D V  T E M B E K A N G C U K A ITO B I :    S o  i t  w a s  d o n e  i n  p re p a ra t i o n  o f  t h i s  

i n q u i r y ?  

D R  T H A B O  T WA L A :    Ye s ,  C h a i r.   I  j u s t  n e e d  to  g e t  a l l  t h e  d a ta .   

H o w e v e r,  b e c a u s e  m y  p a p e rs  a re  a l s o  c u t -o f f  a t  t h a t  a n d  I  a m  

s t ru g g l i n g  w i th  m y  te c h n o lo g y  h e re .   O r  m a y b e  I  c o u ld  h a v e  a n o th e r…   10 

T h e  q u e s t i o n s  i s  n o t  v e ry  c le a r.   H o w e v e r,  t h e  i s s u e s  w e re  th a t  t h o s e  

p e o p le  w h o  h a v e  b e e n  in v e s t i g a te d  b y  m e d ia l  s c h e m e s ,  d id  t h e y,  y o u  

k n o w,  m a d e  a n y  fo rm  o f  f i n a n c ia l  s e t t l e m e n ts  t o  t h e  m e d ic a l  s c h e m e s .   

T h a t  i s  m o re  o r  l e s s  w h a t  t h e  q u e s t i o n  w a s  re la t i n g  to .   A n d  a b o u t  5 6 %  

w h o  h a d  b e e n  i n v e s t i g a te d  s a id  t h a t  t h e y  h a v e  m a d e  f i n a n c ia l  

s e t t l e m e n ts  w i t h  m e d ic a l  s c h e m e s .  

A D V  K E L LY W IL L IA M S :    S o r r y.   M r  Tw a la ,  c a n  I  j u s t  a l s o  a s k  y o u  a  

q u e s t i o n  a b o u t  t h e  s u rv e y  a n d  h o w  w e  s h o u ld  g i v e  i t  m e a n in g .   I t  

s e e m s  to  m e  th a t  i t  i s  n o t  r e p re s e n ta t i v e  o f  y o u r  m e m b e rs h ip  i f  y o u  o n l y  

h a v e  11 8  re s p o n s e s  o u t  o f  5 0 0 .   W o u ld  t h a t  b e  c o r re c t?  20 

D R  T H A B O  T WA L A :    I  d o  th in k  t h a t  i s  r e p re s e n ta t i v e .   I n  t h e  s e n s e  

th a t  o u r  m e m b e rs  a re  b o th  f r o m  th e  p u b l i c  a n d  th e  p r i v a te  s e c to rs .   S o ,  

a n d  fo r  –  i n  m y  v ie w  -  11 8  i s  a c tu a l l y  a  v e ry  re a s o n a b le  s a m p le .   I  

w o u ld  s a y.  

A D V  K E L LY W IL L IA M S :    I f  i t  w a s  a  ra n d o m  s a m p le ,  I  t h in k  i t  w o u ld  b e  
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–  I  a m  c e r ta in l y  n o t  a  s ta t i s t i c i a n .   B u t  I  w o n d e r  i f  i t  w a s  a  ra n d o m  

s a m p le ,  i t  s e e m  to  b e  v e ry  re p re s e n ta t i v e .   B u t  i f  i t  i s  s e l f - s e le c t i n g  a n d  

th a t  i s  p e o p le  a c tu a l l y  r e s p o n d e d .   I s  t h e re  n o t  a n  a rg u m e n t  t h a t  t h e re  

a re  a p p ro x im a te l y  3 8 0  p e o p le  w h o  m ig h t  g i v e  c o m p le te l y  d i f f e re n t  

a n s w e rs  a n d  th e n  s k e w  th e  re s u l t s ?  

D R  T H A B O  T WA L A :    Ye s ,  b u t  –  I  t a k e  th e  p o in t  w h a t  y o u  a re  m a k in g .   

H o w e v e r,  y o u  h a v e  to  a p p re c ia te  t h e  fa c t  t h a t ,  l i k e  I  h a v e  s a id ,  s o m e  o f  

o u r  m e m b e rs  a re  i n  t h e  p u b l i c  s e c to r  a n d  th e y  m a y  n o t  n e c e s s a r i l y  

h a v e  h a d  a n  i n te re s t  i n  t h i s  s p e c i f i c  s u rv e y.  

A D V  T E M B E K A N G C U K A ITO B I :    H o w  m a n y ?  10 

D R  T H A B O  T WA L A :    I  w i l l  n o t  b e  a b le  t o  –  I  t h in k  a b o u t  tw o - th i r d s  o f  

o u r  m e m b e rs h ip  i s  i n  t h e  p r i v a te  s e c to r  a n d  a b o u t  a  t h i r d  i s  i n  t h e  

p u b l i c  s e c to r.    

A D V  T E M B E K A N G C U K A ITO B I :    S o  y o u  w o u ld  s a y  th i s  i s  

r e p re s e n ta t i v e  o f  t h e  tw o - th i r d s ?  

D R  T H A B O  T WA L A :    I  w o u ld  s a y  s o ,  y e s .  

A D V  T E M B E K A N G C U K A ITO B I :    Ye s ,  p le a s e  p ro c e e d .  

D R  T H A B O  T WA L A :    T h a n k  y o u .   O k a y,  a n d  th e n ,   j a ,  I  t h i n k  t h e  l a s t  

p o in t  w o u ld  b e  th a t  i f  t h e y  h a v e  e v e r  e x p e r ie n c e d  s p y in g  i n  t h e  

p ra c t i c e s  a n d  a b o u t  a lm o s t  h a l f  o f  t h e  p e o p le  w h o  re s p o n d e d  s a id  t h a t  20 

t h e y  h a v e  e x p e r ie n c e d  s o m e  s o r t  o f  s p y in g  i n  t h e i r  p ra c t i c e .   W e  d id  

n o t  g o  i n to  t h e  d e ta i l s  o f  w h a t  t h a t  e n ta i l e d .   A l l  r i g h t .   S o ,  I  t h in k  th a t  

i s  t h e  i s s u e .   I  w o u ld  j u s t  p a rk  t h e re .   T h e  s u rv e y  re s u l t s  f o r  n o w.   A n d  I  

t h in k  I  h a v e  m a n a g e d  to  a l s o  g i v e  th e  C o m m is s io n e rs  a n  i n d i c a t i o n  o f  

t h e  m e m b e rs h ip  p ro f i l e  o f  t h e  D PA .   A l l  r i g h t .   G e t t i n g  t o  t h e  i s s u e s .   I n  
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p re p a ra t i o n  fo r  t h i s  c o m m is s io n ,  I  h a d  a  l o o k  a t  t h e  d a ta  f r o m  th e  

C o u n c i l  f o r  M e d ic a l  S c h e m e s  re g a rd in g  th e  re im b u rs e m e n ts  o f  d e n t i s t s .   

M y  c a l c u la t i o n s  w e re  th a t  i n  1 9 9 2 ,  t h e  to ta l  s h a re  o f  d e n t i s t s  i n  t h e  

m e d ic a l  s c h e m e  fu n d in g  p o o l  w a s  a b o u t  9 .7 % .   A ro u n d  2 0 0 0  w h e n  th e  

re g u la t i o n s  o n  m a n a g e d  h e a l th  c a re  w e re  i n t r o d u c e d ,  t h e  

re im b u rs e m e n t  t o  d e n t i s t s  w a s  6 .1 %  a n d  th e n  i n  2 0 1 7  i t  w a s  l e s s  th a n  

2 % .   T h a t  i s  t h e  c a l c u la t i o n s  I  m a d e  in  p re p a ra t i o n  fo r  t h i s .  

 S o ,  a s  w e  c a n  s e e ,  o v e r  t im e  th e  re m u n e ra t i o n  to  d e n t i s t s  h a s  

b e e n  d e c l i n in g .   I  m ig h t  s a y,  a t  a n  a la rm in g  ra te .   H o w e v e r,  f o r  m e  th e  

d e c l i n e  i s  m a in l y  re la te d  to  o n e  th in g  a n d  o n e  th in g  o n l y  a n d  th a t  i s  10 

m a n a g e  c a re .   S o  y o u  w i l l  k n o w  th a t  w h e n  m a n a g e  c a re  w a s  i n t r o d u c e d  

a ro u n d  2 0 0 0 ,  i n  t h e  m a in ,  i t  w a s  m e a n t  t o  p ro v id e  l o w  c o s t  o p t i o n s  o r  

r a th e r  p o s s ib i l i t i e s  f o r  p e o p le  w h o  c o u ld  n o t  a f f o rd  m e d ic a l  s c h e m e s .   

Yo u  k n o w,  y o u r  l o w  c o s ts  o p t i o n s  w e re  g re a t  a n d  s o  th a t  t h e y  c a n  

e a s i l y  a f f o rd  t h e m .   A n d  th e n  th o s e  l o w  c o s t  o p t i o n s ,  m a n a g e d  c a re  

ru le s  w e re  i n t r o d u c e d .   N o w  m a n a g e d  c a re  ru le s  b a s i c a l l y,  t h e y  d e s ig n  

a  s e t  o f  r u le s  a n d  p ro to c o ls  a c c o rd in g  to  w h ic h  a l l  m e m b e rs  o f  t h e  

s c h e m e  s h o u ld  b e  t r e a te d .   A n d ,  y o u  k n o w,  v a r io u s  w a y s  a re  m a d e  to  

g e t  m e m b e rs  t o  a d h e re  to  t h a t .   O n e  o f  t h e  w a y s  i s  b y  m a k in g  th e m  jo in  

w h a t  i s  c a l l e d  a  p ro v id e rs  n e tw o rk .   I  t h in k  i n  c e r ta in  i n s ta n c e s  i t  i s  20 

c a l l e d  D S P ’s  a n d  s o  o n .   B u t  u s  i n  d e n t i s t r y,  w e  u n d e rs ta n d  i t  b e t te r  a s  

p ro v id e rs  n e tw o rk s .   To  j o in  t h e  p ro v id e rs  n e tw o rk s ,  a m o n g s t  o th e r  

t h in g s ,  i s  t h a t  t h e  p ro v id e r  m u s t  a g re e  to  a b id e  b y  th e  m a n a g e d  c a re  

p ro to c o ls  t h a t  h a v e  b e e n  g i v e n .   N u m b e r  o n e .   A n d  n u m b e r  2 ,  i s  t h a t ,  

y o u  n e e d  to  c o m p ly  t o  t h e  ta r i f f  t h a t  i s  b e in g  p ro v id e d .   A n d  th e  
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i n c e n t i v e s  o f  d e - in c e n t i v e s ,  y o u  k n o w,  a b o u t  j o in in g  o r  n o t  j o in in g ,  y o u  

k n o w,  b u t  I  t h in k  m a in l y  I  t h in k  i t  i s  t h e  d e - in c e n t i v e s .   B e c a u s e  e v e n  i f  

y o u  d o  n o t  j o in  t h e  m a n a g e d  c a re  n e tw o rk ,  t h e  m e d ic a l  s c h e m e ,  w h a t  

t h e y  d o  i s  t h a t  t h e y  p a y  y o u  l e s s  fo r  t h e  s e rv i c e s  th a t  y o u  p ro v id e  

c o m p a re d  to  s o m e b o d y  w h o  i s  n o t  o n  th e  n e tw o rk .   T h e y  c a n  a l s o  

e x c lu d e  y o u  c o m p le te l y  f r o m  re im b u rs e m e n t .   N o w  w h a t  h a s  h a p p e n e d  

a c tu a l l y,  i s  t h a t ,  m a n a g e d  c a re  h a s  o v e r  t im e  b e e n  c re e p in g .   S o  f r o m  

lo w  c o s ts  o p t i o n s  a  m a n a g e d  c a re  i n  m o s t  m e d ic a l  s c h e m e s  a n d  

e s p e c ia l l y  t h o s e  m e d ic a l  s c h e m e s  w h e re  th e  m a jo r i t y  o f  t h e  m e m b e rs  

a re  b la c k  p e o p le .   Yo u  k n o w,  m a n a g e d  h e a l t h  c a re  h a s  a c tu a l l y  m o v e d  10 

f r o m  b e c o m in g  –  I  m e a n ,  m o v e d  f r o m  lo w  c o s t  o p t i o n s  to  a l l  t h e  o p t i o n s  

th a t  a re  t h e re .   S o  a l l  o p t i o n s  n o w  a re  u n d e r  m a n a g e d  c a re .   A n d  w h a t  

m a n a g e d  c a re  a c tu a l l y  d o e s ,  i s  t h a t ,  i t  a c tu a l l y  r e d u c e s  th e  b a s k e t  o f  

s e rv i c e s  th a t  p ro v id e rs  a re  a b le  t o ,  y o u  k n o w,  t o  p ro v id e  to  t h e i r  

p a t i e n t s .   I  m e a n ,  t h e y  g e t  t h e s e  h u n d re d  o f  s e rv i c e s  o f  t r e a tm e n ts  t h a t  

a  d e n t i s t  i s  a b le  t o  o f f e r,  b u t  h o w e v e r,  w h a t  m a n a g e d  c a re  d o e s ,  i s  t h a t  

i t  r e d u c e s  th a t  b a s k e t  o f  s e rv i c e s  to  a b o u t  f o u r  o r  f i v e  s e rv i c e s  th a t  

w o u ld  b e  re im b u rs e d ,  u l t im a te l y.   S o ,  e f f e c t i v e l y  w h a t  i t  d o e s  i s  t h a t  –  

e s p e c ia l l y  i n  t h e  c a s e  o f  d e n t i s t s ,  y o u  k n o w,  i t  r e d u c e s  th e m  to  –  a n d  I  

m e a n  n o  d i s re s p e c t .   B u t  i t  r e d u c e s  th e m  to  b e c o m e  d e n ta l  t h e ra p is t s  20 

o r  o ra l  h y g ie n i s t s .   A n d  i t  i s  a lm o s t  im p o s s ib le  t o  a c tu a l l y  s e rv e  y o u r  

p a t i e n t s  t o  t h e  b e s t  o f  y o u r  s k i l l  i f  e v e r  y o u  a re  t r e a t i n g  th e m  u n d e r  

m a n a g e d  c a re  p ro to c o ls .    S o  fo r  u s ,  m a n a g e d  c a re  h a s  a c tu a l l y  b e e n  

v e ry  d e t r im e n ta l ,  y o u  k n o w.   To  th e  s e rv i c e s  th a t  w e  a re  a b le  t o  

p ro v id e .   To  th e  d e v e lo p m e n t  o f  d e n t i s t r y  a s  a  p ro fe s s io n  a n d  m o s t  
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d e f in i t e l y  f i n a n c ia l l y.   S o ,  j u s t  b a c k  to  t h e  q u e s t i o n  th a t  y o u  a s k e d  

e a r l i e r  o n .   W h a t  h a s  b e e n  h a p p e n in g  o v e r  t im e ,  i s  t h a t ,  b e c a u s e  o f  t h e  

i n t ro d u c t i o n  o f  m a n a g e d  c a re  a n d  th e  re d u c t i o n  o f  i n  t h e  b a s k e t  o f  

s e rv i c e s ,  t h o s e  p ra c t i t i o n e rs  w h o  h a v e  b e e n  in  p ra c t i c e  fo r  a  l o n g  t im e ,  

w i l l  a c tu a l l y  e x p e r ie n c e  a  d e c l i n e  i n  r e im b u rs e m e n t ,  a s  a  re s u l t  o f  t h e  

i s s u e s  th a t  I  h a v e  a l i g n e d .   S o ,  u l t im a te l y,  t h e re  i s  o n l y  a  f e w  –  i n  t h e  

i n d u s t r y  t h e re  a re  c e r ta in  c o d e s ,  p ro c e d u re  c o d e s  th a t  w e  n o rm a l l y  u s e  

to  c la im  fo r  t h e  t r e a tm e n t  t h a t  w e  g i v e .   U l t im a te l y,  w h a t  h a p p e n s  i s  

t h a t ,  t h e re  i s  o n l y  a  f e w  c o d e s  th a t  c a n  b e  re im b u rs e d  a n d  i t  i s  n o t  v e ry  

d i f f i c u l t  t o  s e e  w h y  p ra c t i t i o n e rs  w i l l  t h e n  u s e  th o s e  s p e c i f i c  c o d e s  10 

m o re  th a n  a n y  o th e rs  b e c a u s e  th o s e  a re  t h e  o n e s  th a t  w i l l  b e  

re im b u rs e d .   H o w e v e r,  t h e  s y s te m  n e e d s  a  l o t  o f  p o l i c i n g  a s  w e l l .   S o  

m e d ic a l  s c h e m e s  a n d  m a n a g e d  c a re  c o m p a n ie s ,  y o u  k n o w,  t h e y  h a v e  

d e v e lo p e d  w h a t  t h e y  c a l l  a lg o r i t h m  a n d  s o  o n .   Yo u  k n o w,  s o  -  b u t  

a lg o r i t h m s  a re  b a s i c a l l y,  i n  o u r  u n d e rs ta n d in g ,  t h e y  a re  j u s t  a lm o s t  l i k e  

s p e e d  t r a p s .   S o  i f  y o u  l o o k  a t  t h e  a lg o r i t h m  y o u  w i l l  b e  a b le  t o  s e e  

th a t :   “ L o o k ,  m a n .   T h e re  i s  p ro b a b ly  s o m e th in g  n o t  r i g h t  w i t h  t h e  

c la im in g  p a t te rn  h e re . ”   R ig h t .   O r  y o u  d o  n o t  e v e n  n e e d  a n  a lg o r i t h m .   

Yo u  ju s t  n e e d  s o m e b o d y  w h o  i s  a  d e n t i s t  o r  h a s  e x p e r ie n c e  to  s e e  th a t  

t h e re  i s  a  p ro b le m  h e re .    A n d  I  d o  th in k  th a t  m e d ic a l  s c h e m e s  d o  20 

i d e n t i f y  t h o s e  k in d s  o f  a n o m a l ie s  b u t  w h a t  t h e y  d o  n o t  k n o w  i s  t h a t  t h e y  

d o  n o t  c a l l  o u t  t h e  p ra c t i t i o n e r  w h e n  th e y  p i c k  u p  a  p ro b le m .   T h e y  l e t  i t  

g o  o n  a n d  o n  a n d  o n .   T h e n  tw o  o r  t h re e  y e a rs  l a te r,  t h e n  th e y  c a l l  

t h e m  in  a n d  th e n  th e y  th ro w  th e  p ra c t i t i o n e r  w i t h  a  b i l l  o f  a b o u t  a  

m i l l i o n  ra n d s  a n d  w h a te v e r  h a v e  y o u  n o t .   Yo u  k n o w  th a t  t h e y  a re  b e in g  
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a c c u s e d  o f  d o in g .   S o  th a t  i s  o n e  w a y  th a t  u l t im a te l y  m e d ic a l  s c h e m e s  

w i l l  d e a l  w i t h  p ro v id e rs .   H o w e v e r,  t h e re  i s  a n o th e r  w a y.   I  m e a n ,  t h e y  

a l s o  s e n d  in v e s t i g a to r s  i n to  p ra c t i c e s  o f  p ra c t i t i o n e rs .   I  b e l i e v e  th e y  

a l s o  h a v e  i n s ta l l e d  s p y  c a m e ra s  i n  o th e r  p e o p le ’s  p ra c t i c e s  a n d  s o  o n .   

S o ,  i n  o th e r  w o rd s ,  t h e y  s e n d  p o l i c e  to  c o m e  a n d  p o l i c e  th e  s y s te m  a n d  

i n te l l i g e n c e  a g e n ts  a n d  s o  o n .   Yo u  k n o w,  t o  d o  th a t  k in d  o f  w o rk .   N o w  

h a v in g  fo u n d  w h a te v e r  e v id e n c e  th a t  t h e y  w o u ld  h a v e  fo u n d ,  t h e n  th e y  

c a l l  i n  t h e  p e rs o n  a n d  th e n  th e y  p ro s e c u te  th e m s e lv e s .   T h e  i n d i v id u a l ,  

y o u  k n o w,  w h o  h a s  b e e n  a c c u s e d .   I  m e a n ,  t h e y  th e m s e lv e s  p ro s e c u te  

th i s  p e rs o n  a n d  th e y  th e m s e lv e s  p a s s  j u d g m e n t  o n  th i s  p a r t i c u la r  10 

p e rs o n .  

A D V  A D IL A H A S S IM :    B u t ,  D r  Tw a la ,  d o  y o u  h a v e  e v id e n c e  o f  t h e s e  

s u b m is s io n s  th a t  y o u  a re  m a k in g ?   D o e s  y o u r  a s s o c ia t i o n  a s s i s t s  y o u r  

m e m b e rs  i n  t h e s e  i n v e s t i g a t i o n s  a n d  d o  y o u  h a v e  re c o rd s  to  

s u b s ta n t i a te  y o u r  s u b m is s io n s ?  

D R  TA B O  T WA L A :    W h a t  I  w o u ld  s a y  i s  t h a t  I  k n o w  fo r  a  f a c t  t h a t  –  

y o u  s e e  w h a t  h a p p e n s  i s  t h a t  t h e  m e d ic a l  s c h e m e s  c a l l  o u r  

p ra c t i t i o n e rs  i n  p r i v a te  t o  g o  a n d  d i s c u s s  th e s e  th in g s .   T h e  s e t t l e m e n ts  

t h a t  t h e y  re a c h  w i th  t h e m  a re  i n  p r i v a te .   W e  h a v e  c e r ta in l y  r e p re se n te d  

c e r ta in  p ra c t i t i o n e rs ,  b u t  I  d o  n o t  t h in k  a l l  t h e  p ra c t i t i o n e rs ,  t h e y  w o u ld  20 

h a v e  b e e n  a b le  t o  r e p re s e n t .   Yo u  k n o w,  re f l e c t  t h e  t r u e  p i c tu re  o f  t h e  

p ra c t i t i o n e rs  t h a t  h a v e  b e e n  d e a l t  w i t h  b y  m e d ic a l  s c h e m e s .   I  h o p e  I  

a m  a n s w e r in g  y o u r  q u e s t i o n .  

A D V  T E M B E K A N G C U K A ITO B I :    N o .   Ye s ,  y o u  a re .   I  m e a n ,  t h e  

q u e s t i o n ,  I  s u p p o s e ,  y o u  s e e ,  y o u  a re  s a y in g  h e re  th a t  p e o p le  h a v e  s p y  
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c a m e ra s  i n s ta l l e d .   W h e re  i s  t h e  e v id e n c e  o f  t h a t?   Yo u  s e e .   S o  a re  

y o u  s a y in g  –  y o u  i d e n t i f i e d  th e  p ro b le m .   Yo u  d o  n o t  f i x  i t  n o w.   Yo u  

w a i t  t h re e  y e a rs  d o w n  th e  l i n e  a n d  th e n  y o u  t r y  t o  c la w  b a c k .   W h e re  i s  

t h e  e v id e n c e  o f  t h a t?   S o ,  i f  y o u  h a v e  g o t  s p e c i f i c  e x a m p le s  th a t  y o u  

c a n  g i v e  to  u s ?   A l s o ,  w h ic h  s c h e m e s  a re  i n s ta l l i n g  c a m e ra s  a t  y o u r  

m e m b e rs ’  p ra c t i c e s ?   S o  i t  i s  t h a t  s o r t  o f  d e ta i l  t h a t  w e  a re  l o o k in g  fo r.   

O r  a re  y o u  j u s t  b a s in g  i t  o n  a n e c d o te s  o r  d o  y o u  a c tu a l l y  h a v e  g o t  

e x a m p le s ?  

D R  TA B O  T WA L A :    Ye s ,  i t  i s  a n e c d o ta l .   H o w e v e r,  i f  y o u  fo l l o w  w h a t  I  

s a id .   I  s a id  b e l i e v e  th a t  e v e n  c a m e ra s  a re  b e in g  i n s ta l l e d .   I n  t e rm s  o f  10 

s p y in g ,  f o r  i n s ta n c e ,  o u r  s u rv e y  re s u l t s  s a y s  th a t  m e m b e rs  h a v e  s a id :   

“Ye s ,  w e  h a v e  b e e n  s p ie d  u p o n . ”   B u t  I  a l s o  s a id  t h a t  I  b e l i e v e  th a t  

c a m e ra s  h a v e  b e e n  in s ta l l e d .   Yo u  k n o w,  w h a t  I  k n o w  i s  t h a t  c e r ta in  

m e m b e rs  i n  t h e  a s s o c ia t i o n  a n d  o th e r  a s s o c ia t i o n s ,  i n d i v id u a l l y  t h e y  

h a v e  m a d e  s u b m is s io n s  to  t h e  C o m m is s io n .   A n d  th a t  t h o s e  w h o  d o  

h a v e  e v id e n c e ,  I  w o u ld  re a l l y  h o p e  th a t  t h e y  h a v e  s u b m i t t e d  th a t  

p a r t i c u la r  e v id e n c e .   

A D V  T E M B E K A N G C U K A ITO B I :    Ye s .   N o ,  b u t  y o u  s e e .   T h e y  h a v e  i n  

re la t i o n  to  t h e i r  p ra c t i c e s  a n d  i n  re la t i o n  to  t h e i r  o c c u p a t i o n s .   Yo u  a re  

h e re  f o r  t h e  d e n t i s t s  t h a t  a re  m e m b e rs  o f  y o u r  a s s o c ia t i o n .   T h e  20 

q u e s t i o n  i s ,  w h e th e r  o r  n o t  t h e  d e n t i s t s  w h o  a re  m e m b e rs  o f  y o u r  

a s s o c ia t i o n  a l s o  h a v e  s im i l a r  e x p e r ie n c e s ?    A n d  i f  t h e y  d o ,  w h e re  i s  

t h e  h a rd  e v id e n c e ?  

D R  TA B O  T WA L A :    I n  r e la t i o n  to  t h e  c a m e ra s ,  C h a i r.    

A D V  T E M B E K A N G C U K A ITO B I :    D o  n o t  l im i t  i t  t o  c a m e ra s .   I  m e a n ,  
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t h e  c o m p la in t s  y o u  h a v e  b e e n  o u t l i n i n g ,  y o u  k n o w.  

D R  TA B O  T WA L A :    Ye s .  

A D V  T E M B E K A N G C U K A ITO B I :    D o  y o u  h a v e  a n y th in g  to  s u b s ta n t i a te  

t h e m ?  

D R  TA B O  T WA L A :    O k a y.   I  w i l l  s a y  th a t  a s  a  d e n ta l  p ra c t i t i o n e r  

m y s e l f ,  I  m a d e  a  s u b m is s io n  i n d i v id u a l l y.   S e p a ra te d  f r o m  th e  

s u b m is s io n s  th a t  h a v e  b e e n  m a d e .   A n d  i n  t h e  s u b m is s io n  th a t  I  m a d e ,  I  

d e ta i l e d  m y  o w n  e x p e r ie n c e s .   N o t  i n  r e la t i o n  to  s p y in g  b u t  i n  r e la t i o n  

to  t h e  i n v e s t i g a t i o n s  th a t  h a v e  b e e n  c o n d u c te d  a g a in s t  m y  p ra c t i c e .   

S o ,  i n  m y  s p e c i f i c  c a s e ,  I  h a v e  s u b m i t t e d  th a t  e v id e n c e .  10 

A D V  T E M B E K A N G C U K A ITO B I :    W h a t  i s  t h e  e v id e n c e ?   W h a t  

h a p p e n e d ?   

D R  TA B O  T WA L A :    A l l  r i g h t .   S o ,  i n  t h e  s u b m is s io n  I  m a d e ,  I  s a y  t h a t  

t h e  m o d u s  o p e ra n d i  o f  m e d ic a l  s c h e m e s ,  i s  t h a t ,  w h e n e v e r  t h e y  s u s p e c t  

t h a t  t h e re  i s  s o m e th in g  w ro n g ,  t h e  f i r s t  t h in g  th a t  t h e y  d o  i s  t h a t  t h e y  

s u s p e n d  p a y m e n ts  to  t h e  p ra c t i c e .   W h e n  th e y  s u s p e n d  p a y m e n ts  to  

y o u r  p ra c t i c e ,  t h e y  p u t  y o u  i n  a  v e ry  d e s p e ra te  p o s i t i o n  b e c a u s e ,  y o u  

k n o w,  a l l  p ra c t i c e s  th e y  n e e d  c a s h - f l o w  in  o rd e r  t o  f u n c t i o n .   W h e n  th a t  

h a p p e n s ,  t h e y  w o u ld  t h e n  w a n t  a l l  m a n n e r  o f  r e c o rd s .   Yo u  k n o w,  y o u r  

c l i n i c a l  r e c o rd s ,  f o r  i n s ta n c e .   T h e y  w o u ld  w a n t . . . ( i n te r v e n e s ) ,   20 

A D V  A D IL A H A S S IM :    H a v e  y o u  b e e n  d e s c r ib in g  w h a t  h a p p e n e d  to  

y o u ?  

D R  TA B O  T WA L A :    Ye s .  

A D V  A D IL A H A S S IM :    S o  y o u  w e re  p la c e d  o n  s u s p e n s io n ?  

D R  TA B O  T WA L A :    Ye s ,  s e v e ra l  t im e s .  
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A D V  A D IL A H A S S IM :    W h e n  a n d  b y  w h ic h  s c h e m e s  a n d  fo r  w h a t  

r e a s o n ?  

D R  TA B O  T WA L A :    I  h a v e  b e e n  p la c e d  o n  s u s p e n s io n  b y  a l l  m a n n e r  o f  

s c h e m e s ,  s ta r t i n g  w i th  G E M S ,  P o lm e d  –  j a .   S o  w h a t  h a p p e n s  i s  t h a t ,  i n  

t h e  i n d u s t r y  t h e re  a re  m e d ic a l  s c h e m e s  a d m in i s t r a to r s .   S o  y o u  w i l l  

f i n d ,  f o r  i n s ta n c e ,  M e d s c h e m e .   M e d s c h e m e  h a v e  s e v e ra l  m e d ic a l  

s c h e m e s .   So  when they  s top  payment  to  your  p rac t i ce ,  they  ac tua l l y  s top  

payments  f rom a l l  the  schemes tha t  they  admin is te r,  r igh t ,  so ,  a t  any  one  

po in t  in  t ime i f  med ica l  scheme suspends  you  f rom payment ,  you  know,  

you  w i l l  no t  ge t  pa id  f rom Po lmed,  you  w i l l  no t  ge t  pa id  f rom SABC or  10 

Bon i tas  o r  whoever  e lse  i s  be ing  managed by  Medscheme.   I  mean,  a t  

th is  po in t  in  t ime,  I  th ink  i f  you ,  i f  the  record  tha t  I  have  sen t  to  the  

commiss ion ,  i s  ava i lab le ,  you  know,  I  am dea l ing ,  had  the  very  same 

issue  w i th  Medscheme,  bu t  i t  i s  no t  Medscheme.   I f  my  memory  serves  me 

we l l ,  a round 2008,  I  had  a  s im i la r  p rob lem wi th  Hosmed,  however  a t  tha t  

t ime I  was  p robab ly  na ïve  and so  on ,  so  I  re fused to  make any  k ind  o f  

submiss ion  to  the  med ica l  schemes,  because I  was  angry  about  the  

manner  in  wh ich  I  was  be ing  t rea ted ,  they  s topped payments  to  my 

prac t i ce ,  I  went  to  cour t  on  the  i ssue  and I  los t  the  cour t  case .   

Unfor tuna te ly  now,  the  lesson tha t  I  learned f rom tha t  was  tha t  when the  20 

medica l  scheme,  and  subsequent  to  tha t  I  never  go t  re imbursement  aga in  

f rom Hosmed,  bu t  the  lesson tha t  I  learned was  tha t ,  i f  the  med ica l  

scheme wants  records ,  in  as  much as  i t  may  make you  upse t  o r  angry,  in  

o rder  to  ma in ta in  the  f inanc ia l  v iab i l i t y  o f  your  p rac t i ce ,  the  eas ies t  th ing  

to  do  i s  to  submi t  the  records .   And over  t ime I  have  rece ived  those  
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reques ts  and  I  have  submi t ted  i t  and  I  suppose tha t  was  the  end o f  the  

s to ry.   Bu t  i t  i s  never  end ing .   I t  comes a l l  the  t ime.  

ADV ADILA HASSIM:    You made,  you  sa id  someth ing  about  Medscheme,  

Medscheme represents  severa l  d i f fe ren t ,  Medscheme is  an  admin is t ra to r  

fo r  severa l  d i f fe ren t  schemes.  

DR THABO TWALA :    Yes .  

ADV ADILA HASSIM:    I f  you  have  found,  i f  you  have  been found to  have  

b i l l ed  i r regu la r l y  o r  whatever  the  example  migh t  be  in  re la t ion  to  one  

scheme,  Medscheme suspends  payment  on  beha l f  o f  a l l  the  schemes tha t  

i t  admin is te rs ,  i s  tha t  what  you  a re  say ing? 10 

DR THABO TWALA :    Tha t  i s  cor rec t  yes .  

ADV TEMBEKA NGCUKAITOBI:    Where  i s  the  ev idence o f  th is ,  Doc to r  

Twa la ,  I  mean,  th is  i s  par t  o f  the  p rob lem now,  we are  t ry ing  to  

unders tand .   You see ,  i f  you  make an  a l lega t ion  tha t  you  a re  wrong on  

Bon i tas  and  then  you  are  cance l led  on  f i ve  o ther  schemes,  even though 

there  i s  no  i r regu la r i t y  in  re la t ion  to  those  schemes,  where  i s  the  

ev idence? 

DR THABO TWALA :    Cha i r,  in  my v iew,  i f  you ,  I  w i l l  rea l l y  ask  you  to  

look  a t  the  submiss ion  tha t  I  made as  an  ind iv idua l ,  because in  tha t  

submiss ion  fo r  ins tance ,  i t  may  have  been around 2016 when I  had  a  20 

s imi la r  p rob lem and then  a t  the  t ime I  approached the  Denta l  Pro tec t ion  

Soc ie ty.   They  p rov ide  p ro fess iona l  indemni ty  fo r  hea l thcare  

p ro fess iona ls ,  and  I  wanted  ass is tance ,  and  they  very  k ind ly  found,  I  

th ink  Webber  Wentze l  a t to rneys  to  represent  me.   And the  op in ion  o f  

Webber  Wentze l  A t to rneys ,  I  th ink  I  d id  inc lude  i t  i n  my ind iv idua l  
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submiss ion ,  and  th is  was  p rec ise ly  the  i ssues  tha t  we,  I  was  most  

unhappy  about ,  tha t  Medscheme is  suspend ing  payments ,  you  know,  to  a l l  

med ica l  schemes tha t  they  admin is te r.   Sa fe  to  say  tha t  u l t imate ly  I  

abandoned the  cour t  case ,  and  the  reason I  abandoned was  fo r  on ly  one  

reason.   A t  the  t ime,  Medscheme was admin is te r ing ,  a t  leas t  when I  am 

prac t i c ing ,  fewer  med ica l  schemes,  you  know,  SABC and a  few o thers ,  

wh ich  were  no t  s ign i f i can t  to  my prac t i ce .   So ,  I  was  p repared  to  go ,  you  

know,  a l l  the  way  to  f igh t  th is  i ssue .   However,  when Medscheme took  

over  admin is t ra t ion  o f  Po lmed,  now Po lmed is  a  b ig  med ica l  scheme 

where  I  am prac t i s ing ,  and  they  s topped payments  to  my prac t i ce  f rom 10 

Polmed,  you  know,  I  had  no  cho ice  bu t  to  abandon the  lega l  cha l lenge,  

because now I  was  under  s ign i f i can t  f inanc ia l  p ressure ,  you  know,  to  toe  

the  l ine  as  i t  were ,  sa fe  to  say  tha t  I  d id  submi t  the  records  tha t  they  

were  look ing  fo r  and ,  you  know,  payments  to  my prac t i ce  were  un locked .   

Bu t  tha t  ev idence,  in  the  ind iv idua l  submiss ion  tha t  I  made,  i t  i s  there .  

ADV TEMBEKA NGCUKAITOBI:    Thank  you .  

DR THABO TWALA :    Okay,  thank  you  Cha i r,  so  I  th ink  tha t  i s  bas ica l l y  

the  i ssues  tha t  I  wanted  to  say.   One o ther  i ssue  tha t  we made ment ion  o f  

in  our  a f f idav i t  i s  tha t  i t  i s  our  v iew tha t  there  i s  a lways  a  perverse  

incen t ive ,  o r  a  perverse  re la t ionsh ip  tha t  ex is ts  be tween you  know,  20 

managed care  compan ies ,  and  med ica l  scheme admin is t ra to rs  and  to  the  

compan ies  tha t  w i l l  be  do ing  the  fo rens ics  aud i ts .   For  ins tance ,  the  

aud i ts  o f  Medscheme are  done by  I  th ink ,  A f rocent r i c  Forens ics ,  

someth ing  l i ke  tha t ,  and  everybody  knows tha t  A f rocent r i c  i s  a  ma jo r  

shareho lder  in  Medscheme.   So ,  a  subs id ia ry  o f  A f rocent r i c  i s  ac tua l l y  
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do ing  th is  par t i cu la r  work ,  and  i t  i s  a lso  poss ib le  you  know,  tha t  there  i s  

some f inanc ia l  rewards ,  you  know,  tha t  a r i se  due  to  the  perverse  

re la t ionsh ip  tha t  ex i ts ,  bo th  to  med ica l  scheme admin is t ra to rs  and  the  

compan ies  tha t  do  the  inves t iga t ions .   Now,  I  have  been ab le  to  show you 

tha t  den t i s ts  fo r  ins tance  by  mere  chance are  the  b igges t  d r i ve rs  o f  cos ts  

in  hea l th  care .   The  rea l  d r i ve rs  o f  cos ts  a re  we l l  known and i t  i s  

hosp i ta ls ,  spec ia l i s ts ,  pharmaceut ica ls  and  admin is t ra t ion  serv ices .   I  

rea l l y  wonder  i f ,  you  know,  some o f  the  ac t ions  tha t  a re  be ing  taken  

aga ins t  p rov iders ,  s im i la r l y  a re  be ing  d i rec ted  a t  the  peop le  who are  

ac tua l l y  respons ib le  fo r,  you  know,  fo r  the  r i s ing  cos t  o f  hea l thcare .   And 10 

i n  conc lus ion  Cha i r,  I  wou ld  jus t  l i ke  to  say  tha t  a  f igure  i s  banded about  

a  lo t  o f  the  t imes  tha t ,  they  ca l l  i t  f raud ,  was te  and  abuse tha t  i s  tak ing  

p lace  in  the  indus t ry  i s  cos t ing  the  indus t ry  about  R25 b i l l i on  per  annum 

and so  on ,  i t  may  o r  no t  be  t rue .   However,  in  my v iew,  you  know,  th is  

f igure  fa l l s  in to  ins ign i f i cance  i f  we  look  a t  you  know,  the  losses  tha t  

p rac t i t i oners  a re  incur r ing  as  a  resu l t  o f  med ica l  schemes.   Th is  re fe rs  fo r  

ins tance  to  non-payment  o f  leg i t imate  serv ices .   I  mean. . . ( in te rvenes) .  

ADV ADILA HASSIM:    And what  i s  tha t  f igure?  

DR THABO TWALA :    I  do  no t  have  the  f igure .  

ADV ADILA HASSIM:    Do  you  ca lcu la te  the  loss  to  the . . . ( in te rvenes) .  20 

DR THABO TWALA :    No ,  I  have  no t  taken the  t ime to  ca lcu la te  i t ,  bu t  I  

know fo r  ins tance ,  I  mean in  my prac t i ce ,  the  loss ,  I  mean we lose  about ,  

we have  a  bad debt  due  to  non-payments  o r  shor t  payments  o f  be tween 

10-20% o f  whatever  i s  b i l l ed ,  and  i t  i s ,  each  and every  p rac t i t i oner  w i l l  

te l l  you  the  same s to ry,  tha t  they  a re  incur r ing  losses .   So ,  equa l l y,  we 
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are  exper ienc ing  s ign i f i can t  f inanc ia l  losses  as  a  resu l t  o f  the  ac t ion  o f  

med ica l  schemes,  and  f ina l l y,  the  fac t  tha t  peop le  had  been locked in to  

ne twork  agreements  and  so  on ,  and  rece iv ing  be low in f la t ion  ta r i f f  

i nc reases ,  over  t ime,  has  ac tua l l y  resu l ted  in  mass ive  losses  to  us  as  

p ro fess iona ls  and  as  den t is ts  and  hea l th  care  p rac t i t i oners .   Ja .   Tha t  w i l l  

be  my submiss ion .  

ADV TEMBEKA NGCUKAITOBI:    The  compla in t  in  paragraph 10  in  your  

submiss ion ,  tha t  the  counse l  fo r  med ica l  schemes has  genera l l y  been 

re luc tan t  to  dea l  w i th  compla in ts  fo r  our  members  and  assoc ia t ion  aga ins t  

med ica l  schemes.   I  mean,  what  i s  the  bas is  fo r  tha t  compla in t?  10 

DR THABO TWALA :    Cha i r,  persona l l y  as  the  Cha i rman o f  the  DPA,  on  

severa l  occas ions ,  I  have  t r ied  to  engage w i th  counse l  o f f i c ia ls ,  no t  on ly  

on  the  i ssue  o f  i ssues  re la t ing  to  members  bu t  on  i ssues  re la t ing  to  the  

indus t ry  in  genera l ,  in  par t i cu la r  managed care .   Because I  wanted  to  

ra ise  spec i f i c  i ssues  regard ing  managed care ,  I  d id  no t  even ge t  the  

benef i t  o f  a  response.   Be fo re  I  persona l l y  went  to  ask  the  den ta l  

p ro tec t ion  fo r  ass is tance  lega l l y,  ind iv idua l l y  I  t r ied  to  engage w i th  the  

counse l  o f  med ica l  schemes and there  was  no  response.   I  know fo r  a  fac t  

tha t  the  o ther  p rac t i t i oners  who had s im i la r  p rob lems regard ing  

inves t iga t ions  by  med ica l  schemes,  they  have  t r ied  to  go  to  the  counse l  o f  20 

medica l  schemes and they  d id  no t  f ind  any  joy.  

ADV TEMBEKA NGCUKAITOBI:    Where  a re  those  examples ,  I  mean,  you  

see ,  i f  you  have  made a  sor t  o f  ser ious  a l lega t ion  tha t  says  the  CMS is  

re luc tan t  to  dea l  w i th  compla in ts  lodged by  your  members  and  by  your  
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assoc ia t ion ,  bu t  I  do  no t  know what  i s  the  va lue  o f  tha t  in  the  absence o f  

the  ac tua l  compla in ts  and  the  responses  by  the  CMS.    

DR THABO TWALA :    I  take  your  po in t  Cha i r,  I  take  your  po in t .   I f  ,  I  do  

no t  know,  i f  i t  i s  poss ib le  to  p rov ide ,  because on  th is  par t i cu la r  i ssue ,  I  

have  go t  no  doubt  tha t  myse l f  an  many  o f  our  o ther  members  has  go t  the  

same exper ience ,  wh ich  can  show tha t  CMS is  abso lu te ly  no t  in te res ted  in  

dea l ing  w i th  these  i ssues .  

ADV TEMBEKA NGCUKAITOBI:    Wi l l  you  fu rn ish  i t  to  the  secre ta r ia t?  

DR THABO TWALA :    Abso lu te ly.  

ADV TEMBEKA NGCUKAITOBI:    Thank  you ,  do  you  have  any th ing  e lse  10 

to  say?  

DR THABO TWALA :    Yes ,  I  th ink  tha t  comple tes  my submiss ion  Cha i r.  

ADV TEMBEKA NGCUKAITOBI:    A l r igh t ,  thank  you  Doc tor  Twa la ,  thank  

you  fo r  your  assoc ia t ion ’s  t ime and e f fo r t  in  p repar ing  the  wr i t ten  

submiss ion  and  in  coming  to  p resent  here .   We w i l l  be  in  con tac t  fo r  

fu r ther  in fo rmat ion  shou ld  i t  become necessary.  

DR THABO TWALA :    Thank  you  so  much fo r  the  oppor tun i ty.  

ADV TEMBEKA NGCUKAITOBI:    The  enqu i ry  w i l l  ad journ  un t i l  the  29 t h  o f  

Augus t  a t  10 :00 .  

INQUIRY ADJOURNS TO 29  AUGUST 2019 20 
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